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Hiba
Hiba, an Urdu term meaning "gift," is a vital
concept in Muslim law, specifically within the
context of property and wealth distribution.
This practice is defined as a voluntary
transfer of property from one person (the
donor) to another (the donee) without any
consideration, solely out of generosity, during
the lifetime of the donor.

Muslim law stipulates specific conditions that
must be met for a Hiba to be considered
valid. These include the declaration of the gift
by the donor, acceptance of the gift by the
donee, and the transfer of possession of the
gifted property. The essentiality of possession
transfer is rooted deeply in Islamic legal
principles, where actual or constructive
delivery of the property ensures the
completion of the gift. This is echoed in the
legal adage, "A gift is not valid unless
possessed," underscoring the importance of
tangible transfer in the process of gifting.

Specificity of Property Transfer in Hiba
In terms of property type, Hiba can
encompass both movable and immovable
property. However, the transfer of immovable

property, or the corpus of the property, must
be immediate and complete. The donor must
relinquish all control over the gifted property,
ensuring the donee's total ownership. This
aspect of Hiba is critical as it distinguishes
genuine gifts from other forms of property
transfer that might aim to circumvent legal
restrictions on inheritance.

Exemptions from Formal Legal
Requirements
Notably, Hiba stands out from other forms of
property transfer due to its exemption from
certain statutory regulations such as those
outlined in the Transfer of Property Act, 1882.
For example, while Section 123 of the Act
mandates that the transfer of immovable
property must be conducted through a
registered instrument, Hiba does not
necessitate such formalities under Muslim
law. The Supreme Court of India has upheld
this exemption, emphasising the unique

standing of Hiba that aligns with traditional
Islamic practices.

Competency and Intent
Any Muslim of sound mind and legal age is
eligible to make a Hiba. This ensures that the
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individual understands the implications of
their actions and is capable of making
informed decisions regarding their property.
Moreover, both the intention to gift and the
acceptance of the gift must be clear and
unequivocal. The donor's intent to divest
themselves of the property in favour of the
donee must be apparent, and similarly, the
donee must accept the gift for it to be valid.

Challenges and Disputes in Hiba
While the concept of Hiba is straightforward,
its implementation can lead to disputes,
particularly regarding the proof of transfer
and the intentions of the parties involved. The
courts often require strict adherence to the
principles of Hiba, demanding clear evidence
that all conditions were met, especially the
transfer of possession. This judicial scrutiny
helps prevent abuse of the gifting process,
such as attempts to bypass legal limits on
inheritance or the use of gifts to defraud
creditors.

Impact on Inheritance and Family Law
Hiba also plays a significant role in
inheritance matters, where it can influence
the distribution of a deceased's estate. Since
a Muslim cannot bequeath more than
one-third of their estate through a will, Hiba
serves as a means to distribute property
according to the donor's wishes, provided it
complies with legal standards. However, any
gift made during the donor's deathbed
(marz-ul-maut) is subject to specific
restrictions to prevent circumvention of
inheritance laws.
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