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DELHI JUDICIAL SERVICE EXAMINATION (WRITTEN), 2024

CIVIL LAW - |

1. Discuss the Scheme for determination of Property Tax under the Delhi Municipal Corporation
Act, 1957 and under the New Delhi Municipal Council Act, 1994? (15 Marks )

Introduction

The determination of property tax is a crucial aspect of municipal administration, impacting both the
revenue generation for municipal bodies and the financial responsibilities of property owners. In
India, property tax schemes vary across different jurisdictions, reflecting the legislative frameworks
established by local laws. This discussion will delve into the schemes for the determination of
property tax under two significant legislative frameworks: the Delhi Municipal Corporation Act,
1957, and the New Delhi Municipal Council Act, 1994. Understanding these schemes is essential
for grasping how property taxes are levied, assessed, and collected in different parts of the
National Capital Territory (NCT) of Delhi.

Delhi Municipal Corporation Act, 1957

Legal Framework and Administration

The property tax under the Delhi Municipal Corporation Act, 1957 (DMCA), is administered by the
Municipal Corporation of Delhi (MCD). The DMCA provides a comprehensive framework for the
levy, assessment, collection, and enforcement of property tax on lands and buildings within its
jurisdiction.

Basis of Taxation

Under the DMCA, property tax is primarily based on the annual value of the property. The annual
value is calculated based on the potential gross annual rent that the property can fetch if it were let
out. Several factors influence this calculation, such as the location of the property, its use
(residential or commercial), and the amenities provided.

Method of Calculation
The property tax calculation under the DMCA employs the Unit Area System, introduced to simplify
the assessment process and make it more transparent. This system involves categorising
properties into different zones according to their location and expected returns from rent. Each
zone has a predefined unit area value, which is multiplied by the built-up area of the property to
derive the annual value.

Rebates and Exemptions

The DMCA allows for various rebates and exemptions. For instance, properties occupied by
owners for residential purposes may receive a rebate. Similarly, exemptions are available for
properties used for religious worship, public charities, or those owned by war widows, among other
categories.

New Delhi Municipal Council Act, 1994
Legal Framework and Administration
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The New Delhi Municipal Council Act, 1994 (NDMCA) governs the assessment and collection of
property tax within the areas under the jurisdiction of the New Delhi Municipal Council (NDMC).
The NDMC area covers the heart of the national capital, including important government buildings
and cultural landmarks.

Basis of Taxation

Similar to the DMCA, the NDMCA also bases the property tax on the annual value of the property.
However, there are specific provisions and rules tailored to the needs and characteristics of the
NDMC areas, reflecting the premium nature of property values in this region.

Method of Calculation
The NDMCA also adopts the Unit Area System for the calculation of property tax. The properties
are divided into categories and assigned a unit area value per square metre. The calculation
considers the use of the property, its type, and age, among other factors, to adjust the base unit
area value accordingly.

Rebates and Exemptions

The NDMCA provides similar rebates and exemptions as the DMCA. Additionally, there may be
specific provisions that cater to the unique nature of properties within the NDMC jurisdiction, such
as those used by foreign missions or international organisations.

Comparative Analysis

Aspect

Delhi Municipal Corporation
Act, 1957

New Delhi Municipal Council
Act, 1994

Legal Framework

Administered by MCD

Administered by NDMC

Basis of Taxation

Annual value based on potential
rent

Annual value based on potential
rent

Calculation Method

Unit Area System

Unit Area System

Zonal
Categorization

Multiple zones based on locality

Fewer zones, reflecting premium
areas

Rebates and
Exemptions

Various rebates for residential
use, exemptions for specific
categories

Similar rebates, with additions for
properties of international
significance
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Conclusion

The property tax systems under the Delhi Municipal Corporation Act, 1957, and the New Delhi
Municipal Council Act, 1994, are tailored to meet the administrative and financial needs of their
respective jurisdictions. Both acts employ a similar conceptual framework based on the annual
value and utilise the Unit Area System for simplifying tax calculations. However, the specific
provisions, exemptions, and the way zones are determined reflect the unique demographic and
economic characteristics of the areas under each jurisdiction. Understanding these distinctions is
crucial for property owners, legal practitioners, and students of law in navigating and advising on
property tax matters in Delhi.

2. The owner of a house in Delhi, under the jurisdiction of Municipal Corporation of Delhi, is
dissatisfied with the assessment by MCD of property tax with respect to his house. He institutes a
civil suit challenging the said assessment. Whether the said suit is maintainable? Decide, giving
reason. (10 Marks )

Introduction

The question of whether a civil suit is maintainable against the assessment of property tax by the
Municipal Corporation of Delhi (MCD) raises important considerations under administrative law and
the specific statutory provisions governing municipal taxation in Delhi. This discussion will analyse
the legal framework and the judicial principles applicable to such disputes.

Statutory Framework: Delhi Municipal Corporation Act, 1957

Provisions Regarding Dispute Resolution

The Delhi Municipal Corporation Act, 1957 (DMCA) specifically addresses the assessment and
collection of property tax. Importantly, the DMCA provides for an internal dispute resolution
mechanism concerning the assessment of property taxes. Under Section 169 of the DMCA, any
person aggrieved by the valuation or assessment of a property may appeal to the designated
municipal authority (usually the Municipal Assessment Committee), followed by a further appeal to
the Municipal Taxation Tribunal constituted under the Act.
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Exclusion of Jurisdiction of Civil Courts

Section 491 of the DMCA stipulates a general bar on the jurisdiction of civil courts in matters that
are to be dealt with under the administrative and appeal mechanisms provided by the Act itself.
This provision is intended to streamline disputes related to municipal governance, ensuring that
they are resolved expeditiously within the specialised framework rather than through the
conventional judicial system.

Legal Principles and Judicial Interpretations

Doctrine of Exhaustion of Remedies

The legal doctrine of exhaustion of administrative remedies requires that before a person can seek
judicial intervention, all available administrative remedies must be exhausted. This principle is
entrenched in Indian administrative law and serves to respect the hierarchy of authority and
specialised expertise of administrative bodies.

Precedents and Interpretations

Indian courts have consistently held that where a statute provides a specific mechanism for
resolving disputes, especially in taxation matters, aggrieved parties must first exhaust these
remedies before approaching civil courts. The rationale is that administrative bodies equipped with
specific expertise are better positioned to adjudicate such specialised disputes.

Analysis of the Suit's Maintainability

Given the clear stipulations in the DMCA and the principles of administrative law, a civil suit
challenging the assessment of property tax by the MCD is generally not maintainable at first
instance. The proper course of action for the homeowner is to appeal the assessment through the
channels provided within the MCD structure, namely:

e First-Level Appeal: The aggrieved property owner should first file an appeal with the
Municipal Assessment Committee or other designated appellate authority within the MCD.

e Second-Level Appeal: If dissatisfied with the decision of the first appellate authority, the
owner has the right to further appeal to the Municipal Taxation Tribunal.

Conclusion

The civil suit instituted directly in a civil court challenging the assessment of property tax by the
MCD is likely not maintainable due to the specific provisions of the Delhi Municipal Corporation
Act, 1957, which exclude the jurisdiction of civil courts in such matters. Instead, the homeowner
must utilise the internal appeal mechanisms provided by the DMCA. Only upon exhausting these
remedies and under certain exceptional circumstances, such as evident violation of legal rights or
procedural lapses, might the jurisdiction of civil courts be invoked. Thus, the homeowner is advised
to follow the statutory procedures for dispute resolution under the DMCA before seeking recourse
through civil litigation.
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3. New Delhi Municipal Council, in the year 2023, issues notice to the owner of a house situated in
the colony of Bengali Market, to show cause why the 2 rooms constructed on the open terrace
above the ground floor of the said house, without obtaining any sanction from the NDMC, be not
demolished. It is the plea of the owner, that the said construction was carried out nearly 10 years
prior to the issuance of the notice and that the owners of other houses in the colony had also
constructed 1 or 2 rooms on the open terrace above the ground floor and no action against them
had been taken. The owner of the said house institutes a civil suit for the relief of permanent
injunction restraining the NDMC from demolishing the 2 rooms and also for he relief of mandatory
injunction directing the NDMC to regularise the construction of the aforesaid 2 rooms Decide the
suit. believing the pleas of the owner to be correct. Also decide, whether the reliefs of permanent
injunction / mandatory injunction can be granted or not? (10 Marks )

Introduction

In the matter presented, we are dealing with a legal dispute involving the New Delhi Municipal
Council (NDMC) and a homeowner over unauthorised construction. The central legal issues
involve administrative law—specifically the regulation of building codes and permissions, as well as
equitable considerations including the doctrines of acquiescence and estoppel. This analysis will
also explore the application of permanent and mandatory injunctions as remedies in this context.

Factual Background and Pleas

The homeowner asserts that the construction of two rooms on the terrace was completed almost a
decade before the NDMC issued a demolition notice. The plea further highlights a claim of
inconsistency in enforcement, noting that similar constructions by other homeowners in the same
locality were not subjected to similar actions. The homeowner seeks a permanent injunction to
prevent demolition and a mandatory injunction to compel the NDMC to regularise the unauthorised
construction.

Legal Analysis

1. Legal Framework Governing Unauthorized Construction

The regulatory framework under the municipal laws, particularly those governing the NDMC,
stipulates that any construction or modification of a building requires prior approval to ensure
compliance with safety standards, aesthetic guidelines, and structural integrity. Unauthorized
constructions are subject to penalties which may include demolition orders.

2. Doctrine of Acquiescence and Estoppel

The homeowner's argument hinges on the principles of acquiescence and estoppel. These
principles can prevent a party from asserting a right if they have, through their silence or inaction,
given an impression that a right will not be asserted. In the current scenario, if it can be
demonstrated that the NDMC consistently ignored similar violations over an extended period,
thereby leading homeowners to believe such constructions were acceptable, the doctrine of
estoppel could be effectively invoked against NDMC'’s actions.

3. Doctrine of Laches

Laches is an equitable defence that involves a claimant having delayed taking action to the extent
that it would be inequitable to allow them to proceed. The homeowner might argue that the
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NDMC's delay of ten years in issuing the demolition notice constitutes laches, weakening the
council's position.

Legal Precedents

Indian jurisprudence is rich with cases related to unauthorised constructions and municipal actions.
Cases like Ratlam Municipality vs. Vardichand and others have emphasised the need for
consistent and non-discriminatory enforcement of municipal laws. The Supreme Court has often
ruled that mere inaction on the part of municipal authorities in similar cases does not legalise
unauthorised constructions, nor does it obligate the authorities to regularise such violations.

Analysis of Relief Sought

Permanent Injunction

A permanent injunction may be granted to prevent an ongoing or recurrent legal injury. However, in
the context of unauthorised constructions, courts have been reluctant to restrain municipal bodies
from enforcing building regulations unless there is clear evidence of arbitrariness or discrimination.

Mandatory Injunction

A mandatory injunction, compelling the NDMC to regularise the unauthorised construction, is a
much stronger relief and is generally granted under extraordinary circumstances. Given the
regulatory and statutory frameworks, courts typically do not mandate the regularisation of
unauthorised structures unless there is statutory provision or precedent supporting such
regularisation.

Conclusion
Given the arguments and legal principles discussed:

e Permanent Injunction: It is unlikely that the court would grant a permanent injunction
preventing the demolition, unless it is proven that the NDMC acted in an arbitrary or
discriminatory manner specific to this case.

e Mandatory Injunction: This relief is even less likely to be granted. Regularisation of
unauthorised constructions generally occurs through a legislative or administrative
framework and not judicial mandates, unless specific laws or precedents dictate otherwise.

In summary, while the homeowner raises significant issues regarding the equitable treatment and
potential estoppel, the success of the suit would largely depend on the ability to demonstrate
arbitrary or discriminatory enforcement by the NDMC. The court would also consider the broader
public interest and safety concerns associated with allowing unauthorised constructions to remain.

Prelims MCQ
Solution

Legal Current|
Affair

Mains PYQ
Solution
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4. Ramlal. being the owner of a house in Delhi let out to Shyamlal, institutes a petition under
Section 14(1Xe) of the Delhi Rent Control Act, 1958 for eviction of Shyamlal from the said house.
Summons under Section 25B of the Act are issued to Shyamlal and are served on Shyamlal by
ordinary process on 25 January, 2024, by registered post AD on 29" January, 2024 and again by
ordinary process on 1 February. 2024. Shyamlal, on 23 February, 2024 applies for leave to defend
the petition for eviction. The Additional Rent Controller, before whom the petition for eviction is
pending. dismisses the application for leave to defend, only on the ground that the same had been
filed beyond the specified period and consequently passes an order of eviction of Shyamlal from
said house. Shyamlal has in his custody and possession, documents to show.(i) that he resides in
the house only with his wife and has no children ; (ii) that Shyamlal, on 29" January. 2024 had
suddenly fallen sick and was admitted to the hospital and remained hospitalised till 16" February,
2024; and, (iii) that his wife is a Government Servant and was on election duty.

Whether the leave to defend application was within time and whether the order of the Additional
Rent Controller is correct? Also answer, what are the remedies of Shyamlal against the order of the
Additional Rent Controller? (10 Marks )

Introduction

This case involves the eviction process under the Delhi Rent Control Act, 1958 (the Act), where the
landlord Ramlal has filed a petition for eviction against his tenant Shyamlal under Section 14(1)(e)
of the Act. The dispute revolves around the timing of the tenant's application for leave to defend the
eviction petition, and whether the extraordinary circumstances cited by the tenant (medical
emergency and unavoidable duty) justify an exception to the statutory timelines.

Legal Framework

1. Delhi Rent Control Act, 1958

Under the Act, Section 14(1)(e) allows a landlord to seek eviction if they require the premises for
their own use and occupation. The procedure under Section 25B specifies a streamlined process
for eviction cases, requiring the tenant to file an application for leave to defend within 15 days from
the date of service of summons if they wish to contest the eviction order.

Summons and Timelines

The summons were served on Shyamlal on three occasions: by ordinary process on January 25,
by registered post AD on January 29, and again by ordinary process on February 1, 2024.
According to Section 25B, the critical date for starting the countdown of the 15-day period is the
date of service of the summons, which can be considered the last and effectively completed
service, in this case, February 1, 2024.

Analysis of the Application for Leave to Defend

Circumstances Impacting the Deadline

Shyamlal’s application for leave to defend was made on February 23, 2024, which prima facie
appears to be beyond the stipulated 15-day period which would end on February 16, 2024.
However, Shyamlal provides evidence of his hospitalisation from January 29, 2024, to February 16,
2024, and of his wife’s unavoidable absence due to election duty.

Legal Doctrine of Force Majeure and Equitable Tolling

www.defactojudiciary.in



http://www.defactojudiciary.in

De Facto IAS
Delhi Mains Questions 2024

The principles of force majeure and equitable tolling may be relevant here, where an
unforeseeable circumstance prevents an individual from fulfilling a legal requirement on time. The
hospitalisation and the statutory duties of his wife could be argued under these principles to extend
the deadline for filing the leave to defend application.

Decision of the Additional Rent Controller

The Additional Rent Controller’s decision to dismiss Shyamlal’s application solely on the grounds
of lateness without considering his hospitalisation and his wife’s official duty may be viewed as an
oversight of equitable considerations and circumstances beyond the control of the tenant.

Remedies Available to Shyamlal

1. Appeal

Shyamlal can appeal against the order of the Additional Rent Controller in the higher judicial
authorities, such as the Rent Control Tribunal or the High Court, citing the circumstances that
prevented timely filing and arguing for the consideration of his health and personal conditions as
valid grounds for delay.

2. Stay on Eviction Order
Alongside the appeal, Shyamlal can apply for a stay on the eviction order pending the appeal's
outcome, to prevent immediate displacement and hardship.

3. Review or Reconsideration

Another potential remedy could be to seek a review or reconsideration of the decision by the same
Rent Controller, particularly if new evidence or arguments can be presented that were not
considered in the original hearing.

Conclusion

In conclusion, while the application for leave to defend by Shyamlal was filed after the statutory
deadline, the extraordinary circumstances of his hospitalisation and his wife’s official duties provide
a reasonable basis to contest the strict application of the timeline. It would be equitable for the
courts to consider these factors in evaluating his case. Shyamlal should pursue the
aforementioned legal remedies to challenge the eviction order effectively.

5. Please state whether each of the following statements is true or false. (Only either 'true' or false
is to be written, and nothing else.)

A petition for eviction of tenant under Section 14(1)(e) of the Delhi Rent Control Act, 1958,

(i) can be filed only for requirement of the landlord or his wife for residential purpose and not for the
requirement of the landlord or his wife for commercial purposes.

True
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(ii) can be filed only if the premises were let out for residential purpose and not if the premises
were let out for commercial purposes or for residential-cum-commercial purposes.

True

(iii) can be filed only if the premises from which eviction is sought, as per the Master Plan and the
Zonal Plan for Delhi are residential in nature and not if the premises are commercial in nature or
residential-cum-commercial in nature.

True

(iv) cannot be filed for eviction of a tenant from a shop in a market area.

True

(v) cannot be filed with respect to a servant quarter only.

True

(vi) can be filed either with respect to the entire tenancy premises or with respect to only part of the
tenancy premises. (6 x 2 =12 Marks)

False.

6. A, a Hindu by religion, owns a house in Delhi, purchased from his self earned income where he
was residing with his wife and-son. In the year 2008, A dies intestate, leaving a wife namely B, a
son namely C and a married daughter namely D. Mother of A had predeceased him. B and C (with
wife and children of C) continued living in the house. B dies in the year 2010, leaving a Will
bequeathing all her assets in favour of C. C continued to reside in the house with his wife and two
sons namely E and F. C, in the year 2020 decides to sell the house. F file’s a suit for partition of the
house, claiming that the said house is ancestral and he, by birth acquired a share therein.

Decide the shares of C, D, E, F and of C's wife, if any, in the said house.

Also decide, what would be the shares of the aforesaid family members in the house, ifB and not A
was the original owner of the house? (20 Marks)

Analysis of the Property Ownership and Shares Under Hindu Law

Scenario 1: A, the Father, was the Original Owner

Legal Framework: Under Hindu Succession Law, when a Hindu male dies intestate (without a will),
his property is distributed among his heirs according to the Hindu Succession Act, 1956. The
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property owned by A, being self-acquired, does not qualify as ancestral property merely because it
passes from father to son.

Distribution Upon A's Death in 2008:
e A's property would be divided equally among his wife B, son C, and daughter D since his
mother predeceased him. Each would get an equal share:
e B (wife) = 1/3 share
e C (son) = 1/3 share
e D (daughter) = 1/3 share

Impact of B's Will in 2010:
e B bequeathed her share to C. Therefore, C would accumulate his own 1/3 share plus B's
1/3 share:
e C =1/3 (own share) + 1/3 (B's share) = 2/3
e D =1/3 (remains unchanged)

F's Suit for Partition in 2020:
e The property, being self-acquired by A and inherited down a single line of descent, does not
classify as ancestral. Therefore, F (C's son) does not have a birthright in the property.
e The only shares formally recognized would be those of C and D. F and E (children of C),
along with C's wife, do not inherently acquire any share merely through birth.

Conclusion for Scenario 1:
e C owns 2/3 of the house.
e D owns 1/3 of the house.
e ('s wife, E, and F do not have shares unless specifically bequeathed by C in a will or gifted
during his lifetime.

Scenario 2: If B, Not A, Was the Original Owner

Legal Framework: If B had been the original owner and had died intestate, the distribution would
follow similar rules, but with an important distinction since the property would directly be inherited
from the mother.

Distribution Upon B's Death Assuming She Was the Original Owner and Died Intestate in
2010:

e The property would be divided among her husband (A, if alive at the time of her death, but
he died in 2008), her son C, and daughter D. Since A predeceased B, the children would
inherit the entire property:

e C=1/2share
e D =1/2share

Conclusion for Scenario 2:
e Since A predeceased B, only C and D are legal heirs.
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C would own 1/2 of the house.

D would own 1/2 of the house.

Similar to the first scenario, C's wife and children (E and F) would not automatically inherit a
share unless designated by a will or transfer from C.

Summary

In both scenarios, the core distinction lies in the owner's identity affecting the direct heirs. F's claim
for a share by birth in the property under either scenario is legally unfounded since the property is
not ancestral. This analysis concludes that only C and D hold substantial shares, and the shares
for C's wife, E, and F would depend on further specific transfers or bequests made by C.

7. Anil, the owner of a house in Delhi. files a petition for eviction of Sunil, a tenant in the said
house, under Section 14(1)(e) of the Delhi Rent Control Act, 1958, on the ground of Sunil having
sublet, assigned or parted with possession of the house to Akash. In the said petition for eviction,
Anil pleads, (i) that Sunil is a drunkard, who has lost his job and has no source of livelihood: (ii) that
Sunil had borrowed large sums of money from all his relatives and which he was not returning;
and, (iii) that the wife of Sunil had turned to prostitution.

Sunil, besides defending the said petition for eviction, files a suit against Anil for recovery of
damages of Rs.25 lakh, pleading that Anil, in his pleadings in the eviction petition had defamed
Sunil. It was further the case of Sunil that such pleadings of Anil had no relevance to the grounds
on which the petition for eviction had been filed.

Decide the suit filed by Sunil, giving reasons whether Anil had defamed Sunil. (15 Marks )

Legal Analysis of the Defamation Claim

Relevant Legal Framework

Defamation in Indian law is understood as the publication of a false statement about a person,
which injures his reputation in the eyes of society. Defamation can be criminal under Section 499 of
the Indian Penal Code (IPC) or civil, where the remedy is compensation. The Civil defamation is
what Sunil appears to be claiming against Anil.
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Examination of Statements for Defamation

Relevance of Statements to Eviction Proceedings:
The statements made by Anil in his eviction petition against Sunil need to be scrutinized for
their relevance to the legal grounds of the petition. Under Section 14(1)(e) of the Delhi Rent
Control Act, 1958, a landlord can evict a tenant on grounds such as subletting, assigning,
or parting with the possession of the rented premises without the landlord’s consent. The
allegations made by Anil against Sunil involving personal conduct (being a drunkard,
borrowing money, and his wife's alleged activities) are extraneous to the legal basis for
eviction under the cited provision. The Act does not consider the personal moral conduct of
the tenant in cases of eviction for subletting, unless such conduct directly affects the
tenancy.

Nature of the Statements and Their Impact:

e Being a Drunkard and Unemployment: Labeling Sunil as a drunkard and stating
that he has lost his job implies unreliability and irresponsibility. These attributes
could be seen as demeaning to Sunil’s character and standing in the community.

e Debts and Non-Return of Money: Accusing Sunil of financial impropriety by not
returning borrowed money can tarnish his reputation as a trustworthy individual.

e Wife’s Alleged Involvement in Prostitution: This is a grave allegation affecting
not only Sunil but also his family's social standing. It can cause significant distress
and societal shaming.

Publicity:
Given that these statements were made in the context of a judicial process, they were
presumably made public, at least to the extent that they could be accessed by parties
involved in the legal proceedings, potentially affecting Sunil’s reputation.

Defamation Defence:
Anil might argue that the statements were necessary for his case under the eviction law.
However, given that the claims do not directly support the grounds for eviction mentioned
(subletting, assignment, or parting with possession), this defence is weak. Anil might also
claim privilege, as statements made in judicial proceedings are generally protected to allow
freedom of expression without fear of a defamation suit. However, privilege does not extend
to statements that are irrelevant or made with malice.

Conclusion on Defamation Claim

Given the irrelevance of the statements to the eviction grounds, coupled with their inherently
damaging nature to Sunil’s reputation, there is a strong case for defamation. The statements seem
unnecessary for Anil’s legal argument and extend beyond what is typical or acceptable in pleading
a case under Section 14(1)(e) of the Delhi Rent Control Act. Therefore, Sunil has a substantive
basis for claiming that Anil’s statements in the eviction petition were defamatory.
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Ruling on the Defamation Suit

It is likely that a court would find Anil liable for defamation. Sunil would need to demonstrate the
falsity of the statements and their public nature, leading to damage to his reputation. Given the
irrelevant and damaging content of Anil's statements, Sunil's suit for recovery of damages due to
defamation stands on solid legal ground. The court would also consider the malice inherent in
making irrelevant derogatory statements in a judicial proceeding. If proven, Sunil might be entitled
to the damages he claims, subject to the court’s assessment of the actual reputational harm
suffered.

8. A newspaper, in the course of reporting a court proceeding between A and B, prints in detail, the
pleadings and arguments of A against B, including that B had twelve criminal prosecutions against
him and that B had been convicted in eight of such prosecutions and his appeals against the said
convictions were pending. B institutes a suit against the newspaper, pleading that the newspaper
had defamed B and for recovery of damages of Rs.25 lakh and to restrain the newspaper from, in
future, defaming him by reporting the court proceedings. The newspaper defends the suit, pleading
right of freedom of speech and its rights as a newspaper. Decide, giving reasons whether the
newspaper had defamed B. (15 Marks)

Legal Framework and Principles

The issue in question pertains to defamation, freedom of the press, and the reporting of court
proceedings. Defamation under Indian law is a statement that injures a person's reputation in the
eyes of reasonable members of society. The law distinguishes between: civil and criminal
defamation, as defined under Sections 499 and 500 of the Indian Penal Code, 1860. The
Constitution of India, under Article 19(1)(a), guarantees freedom of speech and expression, but this
right is subject to reasonable restrictions under Article 19(2), including defamation.

Analysis of the Newspaper’s Actions

e Reporting Court Proceedings: It is a well-established legal norm that reports of judicial
proceedings, if made in a manner that is faithful and accurate, are generally protected by
the privilege of absolute immunity. This means they cannot be sued for defamation if the
report was a fair and accurate summary of the proceedings, regardless of whether the
content is defamatory.

e Details of Criminal Prosecutions and Convictions: The newspaper reported that "B had
twelve criminal prosecutions against him and that B had been convicted in eight of such
prosecutions and his appeals against the said convictions were pending." The accuracy of
this report is crucial. If these details were accurately reported and were indeed part of the
pleadings and arguments in the court proceedings, then the newspaper's report falls within
the scope of privileged reporting.

e Malice or Impropriety: There is no suggestion from the given facts that the newspaper
acted with malice or intended to harm B’s reputation beyond what was relevant and
necessary for reporting on the court case. The presence of malice can negate the defence
of qualified privilege in defamation cases.
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Conclusion: Decision on the Defamation Claim
Based on the principles outlined above:

e If the Reporting Was Accurate and Part of the Judicial Record: The newspaper likely
has a strong defence against the defamation suit based on the privilege associated with
reporting on judicial proceedings. The reporting would be considered privileged as long as it
was accurate and made without malice.

e If the Reporting Was Not Accurate or Exaggerated: If the details were not part of the
court records or were reported inaccurately, B may have a valid claim for defamation.
Misreporting or adding unverified or incorrect details can strip the newspaper of its defence
of privilege.

e Restraining Future Reports: As for the request to restrain the newspaper from future
reporting that may defame B, this would generally be viewed as an unreasonable restriction
on freedom of the press, especially if the reporting is accurate and within the bounds of
judicial proceedings. Courts are generally reluctant to issue prior restraints on publication,
considering them a severe infringement of freedom of expression.

Final Determination: The newspaper likely did not defame B if their reporting was accurate and
reflected the actual content of the court proceedings. The defence of reporting on judicial
proceedings should protect the newspaper from a defamation claim, assuming there was no malice
in their reportage.

9. Ramlal, by an Agreement to Sell in writing dated 10" December, 2018 agrees to sell his house in
Delhi to Shyamlal and receives advance sale consideration from Shyamlal. Shyamlal, in June,
2019 pays the entire balance consideration to Ramlal and Ramlal puts Shyamlal in vacant
possession of the house. However, no Sale Deed or other registered document was executed.
Ramlal, in January, 2024 files a suit for recovery of possession of the said house from Shyamial,
stating that Ramlal continued to be the owner of the house since Shyamlal did not get any Sale
Deed of the house executed in his favour and that Shyamlal had no right to continue in possession
of the said house. Ramlal also pleads that he is willing to refund to Shyamlal the sale consideration
received from Shyamlal or such part of it, as may be deemed appropriate by the Court. Shyamlal
defends the suit pleading that he had paid the entire agreed consideration and only thereafter was
put into possession and had thus become owner, and execution of the Sale Deed, according to
him, was a formality, It was further the plea of Shyamlal that the suit had been filed because the
market value / price of the house had since doubled.

Decide, giving reasons and also whether the plea of Section 53A of Transfer of Property Act, 1882
is available to Shyamlal. (10 Marks)

Legal Framework: Section 53A of the Transfer of Property Act, 1882

Section 53A of the Transfer of Property Act, 1882, provides a protective shield to the transferee in
possession of property on the basis of a part performance of a contract for the transfer of an
immovable property, as long as certain conditions are fulfilled. The provision dictates that if a
person has taken possession of a property pursuant to a contract of transfer, and has done his part
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by performing his obligations under the contract, the transferor is estopped from disturbing the
possession so transferred.

Analysis of the Case Facts
Elements of Section 53A:
e Existence of a Contract for the Transfer of Immovable Property: Ramlal and Shyamlal
had an agreement dated 10th December 2018 to transfer a house in Delhi.
e Transferee has Taken Possession in Part Performance: Shyamlal paid the full
consideration by June 2019 and took possession of the house.
e Transferee has Performed or is Willing to Perform his Part of the Contract: Shyamlal
fulfilled his obligation by paying the full consideration as agreed in the contract.

Application of Section 53A to the Facts
Shyamlal’s defence rests solidly on Section 53A. He has fulfilled all the criteria laid down under this
section:
e There was a valid and enforceable contract for the sale of immovable property.
e Shyamlal paid the entire consideration and took possession in part performance of the
contract.
e There is no indication that Shyamlal has failed to perform or is unwilling to perform any part
of the contract.

Ramlal’s Claims and Legal Position

Ramlal's argument that he remains the owner because no formal sale deed was executed is
weakened by the doctrine of part performance as embodied in Section 53A. This section effectively
prevents Ramlal from denying Shyamlal's rights when Shyamlal has acted in reliance on the
contract and altered his position by paying the full price and taking possession.

Furthermore, Ramlal's willingness to refund the sale consideration does not negate the fact that a
binding contract of sale was effectively completed through part performance, as recognized by
Section 53A. The plea that the property’s market value has doubled and hence the suit for eviction
was filed, underscores the opportunistic motive behind Ramlal’s actions, though this alone would
not determine the legal standing but adds to the narrative of the case.

Conclusion: Plea of Section 53A

The plea of Section 53A is indeed available to Shyamlal. The facts clearly illustrate that Shyamial
not only paid the consideration and took possession but also based his actions on a bona fide
belief, supported by the contract, that he was purchasing the property. Ramlal's suit for recovery of
possession is likely to fail because the law specifically protects a person in Shyamlal’s position
from such claims by the original owner when conditions of Section 53A are met. Thus, Shyamlal is
likely to retain possession of the house, and Ramlal's attempt to dispossess him on the basis of the
absence of a formal deed is legally unfounded.
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10. A, on 01 January, 1999 lets out a DDA flat in Janakpuri to B, for a period of two years, at a rent
of Rs.4,000/- per month and puts B in possession of the flat. B pays rent to A for six months and
then stops paying rent. A did not take any action for recovery of rent from Bor for eviction of B from
the said flat on the ground of non-payment of rent. A dies on 1% June, 2001. B continues in
possession of the DDA flat without paying any rent. B however, continues to pay electricity and
water charges of the said DDA flat. As per arrangement between A and his Banker, property tax of
the said DDA flat was directly paid from the account of A with the said Bank to the MCD and
continued to be so paid, even after the death of A. C, brother of A, in the year 2023 gets the
leasehold rights in the said DDA flat converted into freehold in his name from the DDA and in
January, 2024 files a suit for recovery of possession against B and for recovery of mesne profits for
the previous 3 years. B sets up a plea of adverse possession. Decide the said plea of adverse
possession. (12 Marks)

Analysis of the Adverse Possession Claim

Understanding Adverse Possession

Adverse possession is a legal doctrine that allows a trespasser to obtain legal ownership of a
property if they possess it in a manner that is hostile, actual, open and notorious, exclusive, and
continuous for a statutory period as prescribed by law. In India, the statutory period is typically 12
years under the Limitation Act, 1963.

Timeline and Facts

e Initial Lease Agreement: A leases the DDA flat to B on January 1, 1999, for two years,
which puts the lease expiration around January 1, 2001.

e Non-Payment and A’s Death: B stops paying rent six months after the lease began but
continues in possession. A dies on June 1, 2001, and does not initiate any action against B
for eviction or rent recovery.

e Continuation of Possession: B remains in possession of the flat, paying for utilities but
not rent, and property taxes are paid from A’'s account even posthumously.

e Change of Ownership to C: In 2023, C acquires freehold rights to the flat and sues for
possession and mesne profits in January 2024.

Evaluation of Adverse Possession Claim

e Hostile Possession: B’s possession started under a lawful lease, which is initially not
hostile. After the lease expired, B did not have permission to stay; however, the lack of
action from A (or his heirs) could dilute the hostility aspect.

e Actual Possession: B was actually present and maintained the property, evident from
payment of utility bills.
Open and Notorious: B’s possession was open, and he was not hiding his occupancy.
Exclusive: B held the flat exclusively without sharing possession with others, including A or
A’s heirs.

e Continuous Possession: From the time B stopped paying rent around mid-1999 to C's
lawsuit in early 2024, B had possession for approximately 24 years. This period exceeds
the statutory period of 12 years required for an adverse possession claim in India.

Legal Considerations
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e Action or Inaction by A’s Heirs: A’s heirs, including C, did not take any steps to evict B or
reclaim the flat until 2023, which may have inadvertently strengthened B's claim.

e Conversion of Leasehold to Freehold: C’s action in 2023 to convert the leasehold rights
to freehold and subsequent initiation of the lawsuit might be considered too late given the
elapsed period conducive to adverse possession.
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Conclusion on Adverse Possession Claim

B’s plea of adverse possession appears to be strong given the continuous, exclusive, open, and
notorious possession of over 12 years without legal challenge or interruption from the lawful
owners. The court is likely to consider the totality of circumstances including the inaction of A's
heirs over the years, which might lead to a ruling in favour of B’s adverse possession claim,
granting him legal title to the property.

C, therefore, faces significant challenges in overcoming B’s adverse possession defence, as the
required statutory period has been satisfied, and the possession characteristics align with the legal
requirements for adverse possession under Indian law.

11. Please state whether each of the following statements is true or false. (Only either 'true or
'false' is to be written, and nothing else.)

(i) All Agreements without consideration, are void.

False

(ii) A Contract caused by mistake as to any law in force in India, is void.

True.

(iii) A Contract caused by mistake as to any law in force in India, is voidable.

False.
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(iv) An Agreement, where both the parties are under a mistake as to a matter of fact, is voidable at
the option of either of the parties.

False

(v) A registered Deed of Gift made on account of natural love and affection between the parties
standing, in a near relation to each other, being without consideration, is void.

False

(vi) An agency is terminated upon the death of the agent and not upon the death of the principal.

False

(vii) An injunction can be granted to restrain any person from instituting or prosecuting any
proceedings in a Court not subordinate to that from which the injunction is sought.

False.

(viii) An injunction can be granted even when the plaintiff has no personal interest in the matter.
(8x2 =16 Marks )

False.

12. Sunil, on 17" June, 2023 agreed to sell his house to Anil for a total consideration of Rs.40 lakh
to be paid by Anil to Sunil latest by 7" February, 2024. Anil, vide notice dated 14" January, 2024
informed Sunil that he was ready with the balance sale consideration and forwarded to Sunil, a
draft of the proposed Sale Deed, to be executed and registered by Sunil in favour of Anil at the
time of receiving the balance sale consideration on or before 7" February 2024. Sunil, instead of
responding to the said letter of Anil and / or receiving the balance sale consideration and executing
the Sale Deed in favour of Anil, on 17" February, 2024 executes a Sale Deed of the house in
favour of Manohar for Rs.45 lakh and puts Manohar in possession of the said house in pursuance
to the Sale Deed.

Discuss the remedies available to Anil and the form thereof. (15 Marks)

Analysis of the Situation

In the situation described, Anil and Sunil entered into an agreement on June 17, 2023, for the sale
of Sunil's house for Rs. 40 lakh, with the payment due by February 7, 2024. Anil prepared to fulfil
his contractual obligations by notifying Sunil of his readiness to pay the balance and by forwarding
a draft Sale Deed well before the due date, on January 14, 2024. However, Sunil sold the property
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to another party, Manohar, for Rs. 45 lakh on February 17, 2024, and transferred possession,
despite the existing agreement with Anil.

Legal Implications

Sunil's actions constitute a breach of contract under the Indian Contract Act, 1872. By entering into
a second agreement and executing a sale deed with Manohar after agreeing to sell the property to
Anil, Sunil has not only breached the contract but also acted in bad faith.

Remedies Available to Anil

Specific Performance:

e Anil can file a suit for specific performance under the Specific Relief Act, 1963. This
remedy would compel Sunil to honour the original contract and execute the sale
deed in favour of Anil, ignoring the subsequent sale to Manohar.

e Specific performance is typically granted when damages are not adequate
compensation for the breach of contract, which is often the case in real estate
transactions due to the unique nature of property.

Rescission of Sale to Manohar:
e Alongside specific performance, Anil might seek a court order for the rescission of
the sale deed executed between Sunil and Manohar, particularly if it can be shown
that Manohar was aware of the prior commitment.

Damages:
e |f specific performance is not granted, Anil could seek monetary compensation for
the losses suffered due to the breach. This would include any pecuniary loss and
interest that Anil might have incurred as a result of relying on the contract.

Injunction:
e Anil might also seek a temporary injunction to prevent Sunil from further transferring
the property until the matter is resolved, thereby protecting his interest during the
legal proceedings.

Procedure for Remedies

Filing a Lawsuit: Anil must file a suit in the competent civil court asserting his rights under
the contract and requesting the appropriate remedies.

Providing Evidence: Anil will need to provide evidence of the contract, his readiness and
willingness to fulfil his obligations (demonstrated by his notice and draft of the Sale Deed),
and Sunil’s breach.

Urgency of Injunction: Given that the property has already been transferred to Manohar,
the urgency of filing for an injunction becomes crucial to prevent any further alienation or
encumbrance of the property.

Conclusion

Anil has strong grounds to pursue legal action against Sunil for breach of contract. The remedies of
specific performance, along with possible rescission of the second sale and damages, provide a
comprehensive legal strategy to redress the harm caused by Sunil's actions. Anil should act swiftly
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to file the necessary legal proceedings to protect his interests and enforce his rights under the
contract.

13. National Highways Authority of India awards the work of construction of a cluster of five
highways to ABC Pvt. Ltd. ABC Pvt. Ltd. engages DEF LLP as a sub-contractor for one out of the
aforesaid five highways. DEF LLP, after completion of the work, offers possession of the said
highway to ABC Pvt. Ltd and asks ABC Pvt. Ltd. to release the security deposit and Performance
Bank Guarantee furnished by DEF LLP in favour of ABC Pvt. Ltd. ABC Pt. Ltd. however, states that
as per its contract with NHAI, it can offer possession to NHAI only after completion of work of all
the five highways of the cluster and not piecemeal.As the cluster of other four highways was not
complete, ABC Pvt. Ltd. was unable to take possession and asks DEF LLP to maintain the said
highway till the work of the remaining four highways of the cluster is completed. DEF LLP contends
that it was not concerned with the work of the other four highways, being carried out either by ABC
Pvt. Lid. itself or through other subcontractors.Also, under its contract with ABC Pvt. Ltd.,it was not
required to wait till completion of work of other four highways. DEF LLP institutes a suit for
permanent injunction to restrain ABC Pvt. Ltd. and its other sub-contractors from continuing with
the work on the other four highways till the release of security deposit and Performance Bank
Guarantee in favour of DEF LLP. Decide the merits of the said claim / plea of DEF LLP.

(10 Marks)

Legal Analysis of DEF LLP's Claim Against ABC Pvt. Ltd.

Background of the Dispute

The National Highways Authority of India (NHAI) awarded a contract to ABC Pvt. Ltd. for the
construction of a cluster of five highways. ABC Pvt. Ltd. subcontracted DEF LLP for the
construction of one of these highways. Upon completion, DEF LLP requested the release of its
security deposit and Performance Bank Guarantee, which ABC Pvt. Ltd. refused, citing that the
entire cluster of highways must be completed before any individual section could be handed over
to NHAI or considered complete.

Key Issues for Consideration

Contractual Obligations: The crux of the dispute revolves around the interpretation of the
contractual obligations between DEF LLP and ABC Pvt. Ltd. Specifically, whether DEF LLP
is contractually bound to wait for the completion of all five highways before its work is
considered complete and the related securities can be released.

Separability of Contractual Performance: This involves assessing whether the contract
treated the construction of each highway as an independent project or if the completion and
delivery of all five highways as a cluster were integral to the fulfilment of the contract.

Analysis of Contractual Terms
e Terms of DEF LLP's Contract: If DEF LLP’s contract with ABC Pvt. Ltd. stipulates that its
obligations end with the completion of its assigned highway, and there is no clause explicitly
linking the completion of its tasks to the completion of the other highways, then DEF LLP
would be justified in asserting that its contractual obligations have been fulfilled.
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e Interpretation of the Cluster Contract: If the overarching contract between ABC Pvt. Ltd.
and NHAI views the cluster as inseparable, then ABC Pvt. Ltd.’s refusal to release the
deposit until all highways are completed could be seen as justified under that specific
contract. However, this should not necessarily affect the independent contract between
DEF LLP and ABC Pvt. Ltd. unless explicitly stated within their agreement.

DEF LLP's Legal Action

e Suit for Permanent Injunction: DEF LLP's decision to seek an injunction to halt work on
the other highways until their grievances are addressed is an aggressive legal strategy that
focuses on leveraging ABC Pvt. Ltd.'s need to continue work to secure the release of
securities.

e Legal Merits of the Injunction: The success of this injunction would heavily depend on
demonstrating that DEF LLP has a clear right under the contract that is being breached by
ABC Pvt. Ltd. and that there is no other adequate remedy available. DEF LLP must also
show that they will suffer irreparable harm if the injunction is not granted.

Conclusion on the Merits of DEF LLP's Claim

DEF LLP's claim for the release of the security deposit and Performance Bank Guarantee has
merit if their contract independently dictates the completion of their segment without tying it to the
completion of the other highways. The suit for permanent injunction, however, is a more complex
issue. It hinges on whether DEF LLP can establish that ongoing work on other highways by ABC
Pvt. Ltd. or other subcontractors affects their contractual rights. This may be more challenging
unless DEF LLP can convincingly argue that its financial stability or contractual performance is
being unjustly held hostage to the completion of unrelated projects.

Recommendation

It is recommended that both parties seek a resolution through negotiation or mediation, focusing on
the interpretation of the contract clauses relevant to project completion and release of securities. If
these discussions fail, DEF LLP’s actions in court should be prepared to rigorously demonstrate
the independence of their contract from the other highway projects and the direct impact on their
rights and financial position due to ABC Pvt. Ltd.'s refusal to release the securities.

14. Write short notes on any two of the following:-

a. The impact of amendments of the year 2018 to the Specific Relief Act. 1963 and whether the
said amendments apply to contracts executed prior to the amendment of the Specific Relief Act.
1963.

Impact of Amendments of the Year 2018 to the Specific Relief Act, 1963

The Specific Relief Act, 1963, underwent significant amendments in 2018 to address the changing
economic and commercial landscape and to promote the ease of doing business in India. These
amendments marked a shift from the traditional remedy of damages for breach of contract towards
the enforcement of specific performance of contracts.

Key Amendments
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e Specific Performance as a General Rule: Prior to the amendment, specific performance
of a contract was granted only as an exception; the general rule was compensation for
non-performance. Post-amendment, specific performance is established as the general
rule, subject to limited exceptions. This change is encapsulated in Section 10, which now
reads that specific performance of a contract shall be enforced by the court subject to the
provisions contained in Sub-section (2) of Section 11, Section 14 and Section 16.

e Limited Discretion of Courts: The amendments have curtailed the discretionary power of
courts in granting specific performance. Earlier, courts had wide discretion to award
damages instead of specific performance. The new framework under Section 10, 11, and
14 minimises this discretion, aiming to ensure greater predictability and less arbitrariness in
contractual enforcement.

e Substituted Performance: Introduced through Section 20, the concept of substituted
performance allows the aggrieved party to arrange for the performance of the contract by a
third party or by its own agency, and to recover the costs from the party in breach. This is
intended to reduce litigation and encourage the fulfilment of contractual obligations.

e Special Courts: The amendment provides for the designation of Special Courts to deal
with cases pertaining to the Specific Relief Act, which is expected to expedite the resolution
of such disputes.

e Introduction of Infrastructure Projects: The Act introduces a category for infrastructure
projects, with specific provisions to ensure that specific performance is generally mandated
in contracts relating to infrastructure projects, reflecting the critical nature of these projects
for national development.

Applicability to Contracts Executed Prior to the Amendment

The applicability of the 2018 amendments to contracts executed before the amendment is a
nuanced issue. In general, substantive laws like the Specific Relief Act apply prospectively unless
otherwise specified. However, procedural aspects of a law, such as those relating to the functioning
of courts and mechanisms of enforcement, can apply retrospectively if they do not alter the rights
and obligations under the contract.

e Prospective Application: The amendments to the Act, especially those concerning the
general rule of specific performance and the limited discretion of the courts, apply primarily
to contracts made after the amendments came into force. This ensures that parties entering
into contracts are aware of the legal framework governing enforcement.

e Retrospective Application of Procedural Aspects: Some procedural amendments, such
as the provisions for the establishment of Special Courts, may be applied retrospectively, as
they relate to the administration of justice rather than the substantive rights of the parties.

Conclusion

The 2018 amendments to the Specific Relief Act, 1963, significantly shifted the landscape from
compensatory remedies towards enforcement of contracts as envisaged by the parties. These
changes reflect a broader goal to improve the contractual enforcement regime in India, making it
more aligned with international practices. Regarding contracts executed before the amendments,
while the specific provisions of the Act apply prospectively, certain procedural changes may impact
these older contracts if they relate to the ongoing administration of justice.
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b. The impact., if any of the Commercial Courts Act, 2015 on the Code of Civil Procedure, 1908
insofar as with respect to Commercial Suits.

Impact of the Commercial Courts Act, 2015 on the Code of Civil Procedure, 1908 Regarding
Commercial Suits

The introduction of the Commercial Courts Act, 2015 in India represents a significant reform aimed
at expediting and improving the efficiency of legal processes in handling commercial disputes. This
Act has introduced several amendments and special provisions to the Code of Civil Procedure,
1908 (CPC) specifically tailored for the expedited disposal of commercial suits. The key impacts
and changes brought by the Commercial Courts Act to the CPC with respect to commercial suits
are outlined below:

1. Establishment of Commercial Courts

The Act provides for the establishment of Commercial Courts at the district level, Commercial
Divisions within High Courts having ordinary original civil jurisdiction, and Commercial Appellate
Divisions in all High Courts. This specialised structure is aimed at dealing with commercial disputes
more efficiently.

2. Amendments to CPC Procedures
The Commercial Courts Act has introduced significant amendments to the CPC to make the trial
process faster and more efficient:

e Case Management Hearing: One of the major introductions is the concept of a case
management hearing. This allows the court to manage the conduct of the ftrial actively,
including framing of issues, fixing timelines for arguments, and submission of documents.

e Time-Bound Filing and Disposal: Specific timelines have been stipulated for various
stages of the litigation process, such as filing written statements and completion of
pleadings. For example, written statements in a commercial suit must be filed within 30
days, with a grace period of up to 120 days under exceptional circumstances.

e Summary Judgement: Provision for summary judgement for claims that do not require any
further investigation into fact, which can be applied for any time after summons have been
served.

e Costs: The Act promotes a detailed regime for costs, encouraging parties to act reasonably
and responsibly, failing which they may be burdened with heavy costs.

3. Mandatory Pre-Institution Mediation and Settlement

Under Section 12A of the Commercial Courts Act, there is a mandatory requirement for mediation
before instituting suits, except in cases where urgent interim relief is sought. This is aimed at
reducing the court's workload by encouraging parties to resolve disputes outside the court.

4. Specified Pleadings and Electronic Filing

The Act specifies detailed requirements for pleadings, which include a concise statement of facts,
points of contention, and the relief sought. Additionally, it mandates electronic filing of documents,
making the process faster and more accessible.

5. Appeals on Commercial Matters
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The Act also modifies the appellate process. Appeals on orders of Commercial Courts and
Commercial Divisions are to be heard by the Commercial Appellate Courts. Such appeals need to
be filed within a stipulated period of 60 days from the date of the order.

Conclusion

The introduction of the Commercial Courts Act, 2015, and its specific provisions regarding the
amendments to the CPC for handling commercial disputes has had a profound impact. The
changes are designed to streamline procedures, reduce delays, and enhance the accuracy and
efficiency of commercial litigation in India. This specialisation is expected to significantly bolster
investor confidence by ensuring quicker resolutions to commercial disputes, thus improving the
overall business environment in India.

c. The impact, if any of the Commercial Courts Act. 2015 on the Court Fees Act. 1870 and the
Suits Valuation Act. 1887. (20 Marks)

Introduction

The Commercial Courts Act, 2015, introduced in India to expedite the resolution of commercial
disputes, significantly impacts the litigation landscape. This legislation not only aims to streamline
the adjudication of commercial disputes but also intersects notably with existing laws such as the
Court Fees Act, 1870, and the Suits Valuation Act, 1887. These interactions are crucial in
understanding the broader implications of the Act on the judicial procedures related to commercial
disputes.

Impact on the Court Fees Act, 1870

The Court Fees Act, 1870, governs the fees payable for filing suits in the courts of India. The
introduction of the Commercial Courts Act has subtly influenced the structure of court fees for
commercial litigation:

e Modified Court Fee Structure: Under the Commercial Courts Act, certain states have
amended the fee structure to encourage litigants to settle disputes through the commercial
courts. For example, the Delhi High Court amended its rules to impose a graded fee
structure, where the fee increases with the claim amount. This is intended to offset the
higher operational costs of commercial courts and ensure that the litigants are serious
about their claims.

e Encouragement of Mediation and Settlement: The Act promotes mediation prior to the
commencement of trials in commercial disputes (Section 12A). This provision indirectly
impacts court fee structures because successful mediation can result in lower court fees if
the matter is settled before a full trial ensues.

Impact on the Suits Valuation Act, 1887
The Suits Valuation Act, 1887, regulates the valuation of suits for the purposes of jurisdiction and

court fees. The introduction of commercial courts necessitates a reevaluation of this Act:

e Valuation for Jurisdictional Purposes: Commercial Courts are constituted at the District
level and have jurisdiction over commercial disputes of a specified value, which is currently
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not less than three lakh rupees. This jurisdictional threshold requires precise suit valuation
as per the Suits Valuation Act, ensuring that only eligible commercial disputes are brought
before these courts.

e Higher Stakes and Precise Valuation: The precise valuation of suits becomes even more
critical under the Commercial Courts Act because the pecuniary thresholds directly affect
the admissibility of cases in commercial courts. Accurate suit valuation ensures that cases
are filed in the appropriate judicial forum, thus facilitating faster resolution through the
specialised mechanism provided by the commercial courts.
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Conclusion

The Commercial Courts Act, 2015, impacts the Court Fees Act, 1870, and the Suits Valuation Act,
1887, primarily by influencing the economic dynamics of filing and fighting commercial litigation.
These changes are part of a broader objective to make India'a more business-friendly jurisdiction
by ensuring quicker resolution of commercial disputes. The modified court fees and the emphasis
on accurate suit valuation underpin this goal by ensuring that commercial courts are accessible for
genuine disputes while discouraging frivolous litigation. The interaction between these Acts
showcases a transformative approach in the legal framework governing commercial disputes in
India, aligning it with international best practices.

15. Please state whether each of the following statements is true or false. (Only either true' or false'
is to be written, and nothing else.)

(i) The price in a contract of sale of goods may be fixed by the contract or the manner of its fixation
may be fixed by the contract.

True
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(i) Where a contract of sale of goods is subject to any condition to be fulfilled by the sellers, the
buyer cannot waive the condition.

False

(iii) A warranty in a contract for sale of goods is a stipulation essential to the main purpose of the
contract, the breach of which gives rise to a right to treat the contract as repudiated.

False

(iv) Stipulation as to time of payment is deemed to be of essence to a contract for sale of goods.

False.

(v) When the buyer of goods becomes insolvent, the unpaid seller who has parted with possession

of the goods has the right of stopping them in transit. (5 x 2 =10 Marks)
True.
CIVIL LAW-II
Part-|

1. A suit is filed for recovery of possession of immovable property/rent/mesne profit. Please explain
the form and content of decree that a Court can pass, as per Order XX of Code of Civil Procedure,
1908 (‘CPC)?

Introduction to Decree Under Order XX of the Code of Civil Procedure, 1908

Order XX of the Code of Civil Procedure, 1908, provides guidelines regarding the form and content
of decrees issued by Courts in India. A decree is a formal expression of an adjudication which, so
far as regards the Court expressing it, conclusively determines the rights of the parties with regard
to all or any of the matters in controversy in the suit. When a suit pertains to the recovery of
possession of immovable property, rent, or mesne profits, the decree has specific contents and
forms that must be adhered to.

Key Provisions Under Order XX Relating to Decrees
Form of Decree (Rule 6 and 7):
e The decree must be written and must distinctly specify the relief granted.
e |t should state precisely the relief granted or other determination in the case.
e The decree must bear the date the judgement was pronounced and the day it is
signed.
e |t must be signed by the judge or the judges concurring in the judgement.
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Contents of Decree in Suits for Possession, Rent, and Mesne Profits:

e Recovery of Possession: The decree for recovery of possession must describe
the property with specificity, allowing for the clear identification of the immovable
property from which possession is to be recovered. It should state the party in
whose favour the possession is decreed and the party who is to deliver possession.

e Rent: In cases involving the recovery of rent, the decree should specify the period
for which rent is due, the rate at which it is calculated, and the total amount due. It
should also outline any legal charges or interest, if applicable.

e Mesne Profits: For mesne profits (profits derived from property by a wrongful
possessor), the decree should specify the amount of mesne profits or provide a
mechanism for their subsequent determination up to the date of delivering
possession. It often involves appointing a commissioner or setting a future date for
the final calculation based on continuing accruals.

Preliminary and Final Decree (Rule 12, 18, and 34):

e Certain suits, such as those involving partition or foreclosure, require a preliminary
decree setting out the rights of parties and a final decree that follows the actual
implementation like the distribution of property or sale.

e For recovery suits involving mesne profits, a preliminary decree may determine the
rights and liabilities with a final decree to follow, quantifying the exact sums after
accounting for all factors till the possession is handed over.

Decree for Delivery of Property (Rule 8):
e \When the suit involves the delivery of specific property (movable or immovable), the
decree must define the property and state the manner, time, and conditions of
delivery.

Decree in Administration Suits (Rule 13):

e In administration suits where the court directs the affairs of an estate or property, the
decree must comprehensively outline the manner in which accounts are to be taken
or assets are to be distributed.

Conclusion

The decree issued in a suit for recovery of possession, rent, or mesne profits is meticulously
detailed to ensure clarity and enforceability. It not only directs the specific actions to be taken by
the parties but also serves as the basis for enforcement actions if compliance is not voluntarily
forthcoming. Legal practitioners must ensure that all decrees are crafted in compliance with the
stipulated guidelines of Order XX of the CPC to withstand scrutiny and fulfil their purpose
effectively.
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2. Under the CPC, is it possible for a court to pronounce judgement on the first hearing? Please
elaborate your answer with example along with the relevant provision of the CPC?

Analysis of Pronouncing Judgment on the First Hearing Under the CPC

The Code of Civil Procedure, 1908 (CPC) provides a comprehensive framework for the conduct of
civil litigation in India. The question of whether a court can pronounce judgement on the first
hearing under the CPC is governed by specific provisions and depends on certain procedural
circumstances.

Relevant Provisions of the CPC

e Order XV Rule 1: This rule allows for the disposal of a suit at the first hearing if the parties
are not at issue on any question of law or fact. According to Order XV Rule 1, if at the first
hearing of the suit, it appears that the parties are not at issue on any question of law or fact,
the court may at once pronounce judgement.

e Order XV Rule 3: This rule deals with judgement on admissions. Under Order XV Rule 3,
the court may, upon the application of any party, pronounce judgement on the basis of
admissions made in pleadings or otherwise, without waiting for the determination of any
other question between the parties.

Application of These Provisions

e Scenario of No Dispute on Questions of Law or Fact: For example, if during the first
hearing, the defendant acknowledges the claim of the plaintiff and raises no disputes
regarding the facts or the law applicable, the court may decide the case based on the
admissions or the lack of any contest.

e Scenario of Admissions: Another example is when the plaintiff files a suit for recovery of a
certain sum of money, and the defendant in their written statement admits the claim or a
part of it. The court can, upon an application made by the plaintiff, pronounce judgement on
the basis of such admission, potentially on the first hearing itself.

Judicial Interpretations and Practical Application

Courts have interpreted these provisions to mean that judgement on the first hearing is possible
but generally under circumstances where there is clear, uncontested ground established either
through lack of opposition or through explicit admissions. The rationale is to expedite justice where
there is no real dispute requiring trial.

Conclusion

It is indeed possible under the CPC for a court to pronounce judgement on the first hearing,
particularly in cases where the facts and law are undisputed between the parties or where there
are clear admissions that resolve the central issues of the case. This provision helps in speedy
disposal of cases where prolonging the process would not lead to a different outcome. This
mechanism ensures efficiency and reduces the burden on courts, allowing them to focus on more
contentious matters that require detailed judicial scrutiny.

Thus, while it's not the norm, pronouncing judgement on the first hearing is perfectly permissible
under the Code of Civil Procedure, provided the conditions outlined in Order XV are met.
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3. What is the difference between the Fifth Schedule and the Seventh Schedule of the Arbitration &
Conciliation Act, 19967 Please elaborate with appropriate case law?

Fifth Schedule vs Seventh Schedule of the Arbitration & Conciliation Act, 1996

The Arbitration & Conciliation Act, 1996 (the "Act"), governs arbitration in India, providing a legal
framework for the fair and efficient resolution of disputes outside the courts. The Act has been
amended several times to enhance its effectiveness and alignment with international standards,
including significant amendments in 2015. One of the key aspects of these amendments was the
introduction of the Fifth and Seventh Schedules to address issues of neutrality and independence
of arbitrators.

Fifth Schedule: Grounds for Determining Lack of Independence or Impartiality

The Fifth Schedule of the Act lists grounds that give rise to justifiable doubts as to the
independence or impartiality of arbitrators. This Schedule is primarily used to assess potential
conflicts of interest in the appointment of arbitrators. The list includes, but is not limited to,
relationships between the arbitrator and the parties or counsel, direct or indirect interests in the
outcome of the dispute, and previous involvement in the case. This Schedule aims to enhance the
credibility of the arbitration process by ensuring that arbitrators appointed are free from bias and
partiality.

e Key Points:
e Relationships with parties or their counsel.
e Financial or business interests in the outcome of the dispute.
e Previous roles in advising on the dispute or related matters.

Seventh Schedule: Ineligibility for Being Appointed as an Arbitrator

In contrast, the Seventh Schedule provides a list of situations that render a person ineligible to be
appointed as an arbitrator. If a person falls under any of the categories mentioned in this Schedule,
they cannot serve as an arbitrator. This Schedule was introduced to reinforce the standards of
neutrality by clearly delineating who should not act in the capacity of an arbitrator, thus preventing
conflicts of interest from arising during the arbitration proceedings.

e Key Points:
e Employment in any significant capacity in a company having a substantial interest in
the dispute.
e Regular advisory role for a party or involvement in the dispute before taking up the
role of an arbitrator.
e Significant financial or personal interest in one of the parties or the outcome of the
dispute.

Case Law lllustrating Application

One pertinent case that helps in understanding the application of these Schedules is HRD
Corporation (Marcus Oil and Chemical Division) v. GAIL (India) Limited (2018). In this case, the
Delhi High Court held that an arbitrator who was ineligible under the Seventh Schedule should also
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be seen as lacking independence and impartiality under the Fifth Schedule. This case highlighted
the interconnectedness of the two Schedules in reinforcing the impartiality and independence of
the arbitration process.

Conclusion

The Fifth and Seventh Schedules of the Arbitration & Conciliation Act, 1996, play a crucial role in
safeguarding the integrity of the arbitration process by ensuring that arbitrators meet stringent
criteria of independence and impartiality. While the Fifth Schedule addresses issues related to
potential biases and conflicts of interest, the Seventh Schedule categorically lists conditions under
which a person is outright ineligible to be an arbitrator, thereby preventing any fundamental
conflicts of interest. These provisions collectively enhance the trust and reliability in the arbitration
process, making it a preferred mode of dispute resolution in commercial matters.

4. What is the meaning of secondary evidence under the Indian Evidence Act, 18722 When is a
party permitted to lead secondary -evidence? Please elaborate with reference to the provisions of
the Indian Evidence Act, 1472 and relevant case-law?

Meaning of Secondary Evidence under the Indian Evidence Act, 1872

Under the Indian Evidence Act, 1872, secondary evidence refers to the non-original form of the
evidence that is admissible when the original is not available for the court's inspection. This
concept is elaborated in Section 63 of the Act. Secondary evidence includes, among others:

e Copies made from the original by mechanical processes which in themselves ensure the
accuracy of the copy, and copies compared with such copies.
Copies made from or compared with the original.
Counterparts of documents as against the parties who did not execute them.
Oral accounts of the contents of a document given by some person who has himself seen
it.

Conditions for Admission of Secondary Evidence

The conditions under which secondary evidence relating to documents may be admitted are
primarily governed by Section 65 of the Indian Evidence Act. Secondary evidence may be admitted
into proceedings in the following circumstances:

e Loss or destruction of the original: When the original document has been lost or
destroyed, or when the party in possession of the document refuses to produce it despite
being ordered to do so by the court.

e Existence, condition, or contents of original: In cases where the original is of such a
nature as not to be easily movable.

e Public documents: When the original is a public document within the meaning of Section
74.

e Certified copies: When the original is a document of which a certified copy is permitted by
the Act, or by any other law in force in India, to be given in evidence.
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e Official documents: When the originals consist of humerous documents which cannot
conveniently be examined in court, and the fact to be proved is the general result of the
whole collection.

Relevant Case Law

Case law has further clarified the application of these provisions. One significant case is the
Supreme Court ruling in State of Rajasthan vs Khemraj (2007) where the court underscored
that secondary evidence of a document can be led only when the non-production of the original is
satisfactorily explained. Therefore, whoever seeks to produce secondary evidence must establish
the existence, loss, or other unavailability of the original.

Another notable case is Tulsi vs Chandrika Prasad (2006), where the Supreme Court held that
merely proving that the original document is lost or damaged is not enough; it must also be
established that the secondary evidence faithfully reproduces the original.

Conclusion

The Indian Evidence Act sets a clear framework for the admissibility of secondary evidence,
emphasising the need for the original document’s unavailability to be accounted for to the
satisfaction of the court. Secondary evidence is a critical tool for ensuring that justice is served
even when primary evidence is no longer accessible. The jurisprudence on this matter has
consistently stressed meticulous compliance with the conditions laid out under Section 65 of the
Act, affirming that the integrity of the evidence is preserved even in its secondary form.

5. What is the different between an action for Infringement of a registered trademark and an action
for passing off’? Please elaborate your answer keeping in view the provision of Trade MArks Act,
1999 and relevant case-law?

Introduction

The legal mechanisms to protect trademark rights include actions for infringement of a registered
trademark and actions for passing off. These two remedies serve to safeguard the interests of
trademark owners, but they apply under different circumstances and have distinct legal
foundations. The Trade Marks Act, 1999 (the Act) primarily governs these actions in India.

Legal Framework

1. Infringement of a Registered Trademark

Infringement of a registered trademark is a statutory remedy available under the Trade Marks Act,
1999. Section 29 of the Act specifies that a trademark is infringed by unauthorised use of the
trademark which is identical or deceptively similar to the registered trademark in relation to goods
or services covered by the registration. This unauthorised use must be likely to cause confusion on
the part of the public or is likely to have an association with the registered trademark.

Key Features:
e Statutory Right: Only available to owners of registered trademarks.
e Specificity in Protection: Protection is confined to the goods or services for which the
trademark is registered.
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e Remedies: The remedies include injunctions, damages, or account of profits, along with
the destruction of infringing goods.

Relevant Case Law: In the case of Cadila Health Care Ltd. v. Cadila Pharmaceuticals Ltd. The
Supreme Court emphasised the importance of preventing confusion and protecting the distinctive
character of registered trademarks, particularly in industries where health and safety are
concerned.

2. Action for Passing Off
Passing off is a common law remedy that protects the goodwill attached to unregistered
trademarks. This action can be invoked when the misrepresentation of a trademark (intentional or
otherwise) by another party leads the public to believe that the goods or services offered by them
are associated with the trademark owner.
Key Features:

e Common Law Right: Available to both registered and unregistered trademarks.

e Goodwill Protection: Extends to the protection of goodwill and the overall brand value.

e Remedies: Similar to infringement, including injunctions and damages. However, the focus

is on the protection of goodwill rather than the exclusive right to use the mark.

Relevant Case Law: In the landmark case of N.R. Dongre vs Whirlpool Corporation, the Supreme
Court laid down significant principles regarding the global reputation of trademarks and the

territorial nature of passing off actions.

Differences: A Comparative Analysis

Aspect Trademark Infringement Passing Off
Legal Basis Statutory (Trade Marks Act, 1999) Common Law
Requirement of Required (Only protects Not required (Protects
Registration registered trademarks) goodwill)

Specific to the goods/services Broader, as it protects the

Scope of Protection registered business’s goodwill

Type of Right
Protected

Right against deception of

Exclusive right to use the mark public goodwill

Injunction, damages, destruction

Remedies Available
of goods

Injunction, damages
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Conclusion

While both trademark infringement and passing off protect against the unauthorised use of a
trademark, the scope and basis of protection differ significantly. Trademark infringement offers a
remedy for the violation of the exclusive rights conferred by registration, focusing on preventing
confusion regarding the source of goods or services. In contrast, passing off protects the
business's goodwill from misrepresentation, ensuring the public is not misled about the origin of
products or services. Understanding these differences is crucial for effectively navigating legal
strategies in trademark protection and litigation.

6. Plaintiff gave a loan of Rs. 10 crores to the Defendant. The loan was repayable within one year.
The Defendant defaulted. A suit for recovery of the loan of Rs. 10 crore is filed by the Plaintiff
against the Defendant. During pendency of the suit, the Defendant unfortunately expired. What is
the remedy the Plaintiff has, in such circumstances? Please elaborate keeping in view Order XXII,

CPC and relevant case-law?
|(4 x 10 marks = 40 marks)
Introduction

In the scenario where a plaintiff has initiated a legal suit against a defendant for the recovery of a
loan and the defendant passes away during the pendency of the suit, the plaintiff's legal recourse
is governed by specific procedural laws in India, particularly under Order XXII of the Code of Civil
Procedure, 1908 (CPC). This provision deals with the procedure to be followed when one of the
parties involved in a lawsuit dies.

FREE RESOURCES
FOR JUDICIARY EXAM

y N AT
( Mains(PYQ) Solution \/ { Concept Notes
/ Legal Doctrines ) \/ Prelims(MCQ) Solution \)
- 4
é " " N R
K Subject Wise Notes ) Judgement Wrting )
. 4 - _4
(" Weekly Current Affair ) (" Free Answer Writing Course )
A\ v € y

Understanding Order XXIl, CPC

Order XXII of the CPC lays down the procedure for the abatement, survival, and substitution of
parties in legal proceedings. Specifically, Rule 3 and Rule 4 of Order XXIl are pertinent when a
defendant dies during the pendency of a suit.

Rule 3: Procedure in Case of Death of Defendant

Rule 3 of Order XXII stipulates that if the defendant dies and the right to sue survives, the court on
its motion, or on the application of the parties, may cause the legal representative of the deceased
defendant to be made a party and shall proceed with the suit. The phrase "right to sue survives"
refers to the continuation of the cause of action even after the death of the person, which is
applicable in cases of financial debts.

Rule 4: Consequences of Failure to Bring on Record the Legal Representatives
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Rule 4 provides that if within a prescribed time no application is made to bring the legal
representatives of the deceased defendant on record, then the suit shall abate so far as the
deceased defendant is concerned. It emphasises the need for timely action by the plaintiff to
ensure that the suit does not abate.

Legal Implications and Steps for the Plaintiff
Immediate Steps
Upon the death of the defendant, the plaintiff must:
e |dentify the legal representatives (LRs) of the deceased defendant. These are typically the
heirs who have inherited the estate of the deceased.
e File an application under Rule 4 of Order XXII for bringing the LRs on record in the suit
within the time allowed by the court, which is generally 90 days from the date of death of
the defendant.

Judicial Precedents

Courts have consistently upheld that the cause of action for recovery of money extends against the
estate of the deceased. Notable case laws such as Ramji Dixit vs. Bhrigunath [(1964) 1 SCR
270] and Gurdev Kaur & Ors vs. Kaki & Ors [(2007) 1 SCC 546], reiterate that non-substitution of
the legal representatives within the prescribed time results in abatement of the suit only against the
deceased defendant and not against the surviving defendants.

Continuation of the Suit

Once the LRs are brought on record, the suit continues against them. The liability is not personal to
the LRs but is limited to the extent of the estate inherited from the deceased. The plaintiff needs to
prove the loan transaction and the subsequent default in repayment as per the original claim
against the deceased.

Conclusion

The death of the defendant does not extinguish the plaintiff's right to recover the loan. The
procedural law provides a clear framework for continuation of the suit against the legal
representatives of the deceased. It is imperative for the plaintiff to act swiftly to bring the LRs on
record to avoid abatement of the suit. This procedural diligence combined with the substantive
proof of the debt will enable the plaintiff to recover the loan from the estate of the deceased
defendant. Failure to timely substitute the LRs could lead to unnecessary legal complications and
potential dismissal of the claim against the deceased's estate.

Part-ll

7. Can a non-signatory under an arbitration agreement be impleaded as a party to the arbitration
proceedings? Please elaboration your answer giving details of the applicable statutory provisions
with the least case-law?

Introduction
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The question of whether a non-signatory can be impleaded in arbitration proceedings is a nuanced
issue in arbitration law. The general rule in arbitration is that only those who have agreed to
arbitrate are bound by the arbitration agreement and can thus participate in arbitration
proceedings. However, there are exceptions and circumstances under which non-signatories can
be compelled to arbitrate. This involves an examination of statutory provisions, legal principles, and
doctrines that have evolved through case law.

Applicable Statutory Provisions

The primary statutory framework for arbitration in India is provided by the Arbitration and
Conciliation Act, 1996 ("the Act"). The Act governs all aspects of arbitration, from the arbitration
agreement to the enforcement of arbitral awards. However, the Act does not explicitly address the
issue of non-signatories in arbitration. To explore this issue, one must look into the general
principles of contract and arbitration law, as well as specific doctrines that have been developed
through judicial interpretations.

Contractual Basis and The Doctrine of Parties

Under the Act, Section 7 defines an arbitration agreement as an agreement by the parties to
submit to arbitration all or certain disputes which have arisen or which may arise between them in
respect of a defined legal relationship, whether contractual or not. The language of Section 7
emphasises the consensual nature of arbitration, indicating that typically, only parties who have
agreed to arbitrate are bound by and can invoke the arbitration agreement.

Judicial Interpretations and Doctrines

Although the Act itself does not explicitly allow for non-signatories to be a part of the arbitration
proceedings, Indian courts have, over time, recognized several doctrines under which
non-signatories can be impleaded:

Group of Companies Doctrine: This doctrine allows for the extension of an arbitration agreement
to the non-signatory entities within a group of companies if the circumstances demonstrate that the
mutual intent of all parties was to bind both the signatories and the non-signatory affiliates. This
was notably upheld in the Supreme Court's judgement in Chloro Controls India Pvt. Ltd. vs Severn
Trent Water Purification Inc. & Ors.

Agency: A non-signatory can be bound by an arbitration agreement if it was acting as an agent to
a signatory in dealings that gave rise to the dispute.

Estoppel: Parties that have conducted themselves in a manner that is consistent with the
arbitration agreement may be estopped from denying their obligation to arbitrate. This is
particularly relevant when a non-signatory has derived benefits from a contract containing an
arbitration clause.

Assignment: If rights and obligations under a contract are assigned from a signatory to a

non-signatory, the latter may be required to arbitrate disputes related to the contract, provided the
assignment was valid under law.
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Practical Implications

The practical application of these principles means that the factual circumstances surrounding
each case become crucial. The courts will look into the relationship between the parties, the
conduct of the parties, the nature of the dispute, and the connection of the non-signatory to the
arbitration agreement and the underlying contract.

Conclusion

In conclusion, while the Arbitration and Conciliation Act, 1996 does not directly address the issue
of non-signatories in arbitration proceedings, Indian courts have developed several judicial
doctrines that permit, under certain conditions, the inclusion of non-signatories in arbitration. These
conditions are primarily based on the intent of the parties and their conduct. Thus, whether a
non-signatory can be impleaded in arbitration proceedings in India depends on the specific facts
and circumstances of each case, as well as the application of relevant judicial doctrines.

This nuanced approach reflects the balancing act between upholding the consensual nature of
arbitration and recognizing the realities of modern commercial transactions that may involve
complex structures and multiple parties, some of whom may not have signed the original arbitration
agreement.

8. ‘A gives a loan to ‘B’. The loan is repayable in a specified period. According to ‘A, ‘B’ has
defaulted, ‘A’ files a suit for recovery of the loan amount. ‘B’ in his written statement claims that the
loan was repaid long back. Under the Indian Evidence Act, 1872, the burden of proof would fall on
which party in the given facts. Please elaborate with relevant provision of the Indian Evidence Act
and case-laws?

Introduction

In legal disputes involving claims of debt repayment, the question of which party bears the burden
of proof is crucial in determining the trajectory of the case. In the scenario described—where 'A'
asserts that 'B' has defaulted on a loan which 'B' claims to have already repaid—the allocation of
the burden of proof under the Indian Evidence Act, 1872 (IEA) plays a fundamental role in
resolving the conflict. This analysis explores the relevant legal provisions and judicial
interpretations to ascertain the burden of proof in the given facts.

Relevant Provisions of the Indian Evidence Act, 1872

Under the IEA, the general rule regarding the burden of proof is encapsulated in Section 101,
which states that "Whoever desires any Court to give judgement as to any legal right or liability
dependent on the existence of facts which he asserts, must prove that those facts exist." This
section lays down the foundational principle that the burden of proof rests upon the party who
substantially asserts the affirmative of the issue.

Application to the Given Scenario
In the scenario at hand, the key points of contention are whether the loan was repaid and if so,
whether such repayment absolves 'B' from any further liability. According to Section 101 of the IEA,
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since 'A' initiates the lawsuit claiming a default on the loan, 'A' bears the initial burden of proof to
establish that the loan was granted and that it has not been repaid.

Once 'A' presents prima facie evidence suggesting that the loan remains unpaid, the burden shifts
to 'B' under Section 102 of the IEA, which elaborates on the shifting nature of the burden of proof,
stating that the burden of proof lies on that person who would fail if no evidence at all were given
on either side. Thus, if 'A' can demonstrate that the loan was indeed given and that there is no
evidence of its repayment, the burden shifts to 'B' to prove repayment.

Judicial Interpretations

The principles laid out in the IEA have been interpreted and applied in numerous court cases. For
instance, in the case of Sundaram Finance Ltd. v. NEPC India Ltd., the Supreme Court held that
the person who claims that he has repaid the loan bears the burden of proving such repayment.
The rationale behind this is that repayment of a loan is a fact within the specific knowledge of the
borrower ('B' in this case), as contemplated under Section 106 of the IEA, which states that when
any fact is especially within the knowledge of any person, the burden of proving that fact is upon
him.

Conclusion

In conclusion, based on the provisions of the Indian Evidence Act, 1872, and the interpretations by
courts, 'A' bears the initial burden of proving the existence of the loan and the default by 'B'. Once
this is established, the burden shifts to 'B' to prove that the loan was repaid. The outcome of such
cases often hinges on the quality and credibility of the evidence presented by both parties to
substantiate their claims.

Therefore, in the given scenario, 'B' must provide compelling evidence, such as bank statements,
receipt acknowledgments, or other documentary proof, to establish that the loan was indeed
repaid, shifting the legal resolution in his favour. The strategic presentation of evidence and the
precise application of legal provisions concerning the burden of proof are essential to the
adjudication of such disputes in court.

9. Order VIRule 17, CPC permits a party to alter or amend his pleadings. Please elaborate as to at
what stage a court would such powers of amendment with appropriate case law?

Introduction to Amendment of Pleadings Under Order VI Rule 17 of the CPC

Order VI Rule 17 of the Code of Civil Procedure, 1908 (CPC) is a crucial provision that allows the
parties in a civil suit to amend their pleadings. Pleadings, fundamental in any judicial proceeding,
establish the foundation of claims and defences. The provision for amendment is intended to
ensure that justice is based on the merits of the case rather than on technicalities. This ability to
amend pleadings can be pivotal for ensuring that all material facts and issues are properly brought
before the court, thereby aiding in delivering substantive justice.

Legal Framework of Order VI Rule 17

Under Order VI Rule 17, an application for amendment of pleadings can be made by either party at
any stage of the proceedings. The rule states:
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"The Court may at any stage of the proceedings allow either party to alter or amend his pleading in
such manner and on such terms as may be just, and all such amendments shall be made as may
be necessary for the purpose of determining the real questions in controversy between the
parties."

This provision is broad and gives wide discretion to the courts to permit amendments if they are
necessary for determining the real issues in controversy.

Judicial Interpretations and Conditions for Amendment

Key Case Law

The Supreme Court of India has elucidated principles governing amendments to pleadings in
several landmark cases:

T. Nagappa vs. Y.R. Muralidhar (2008): The Supreme Court held that the purpose of Order VI
Rule 17 is to allow the court to permit amendments if they are necessary for determining the true
questions in controversy. However, the court also stressed that the power should be exercised
judiciously, without causing injustice or prejudice to the other side.

Baldev Singh vs. Manohar Singh (2006): This case laid down that amendments should not be
allowed if they introduce a new set of ideas or significantly alter the original cause of action to the
extent that it becomes an entirely new claim.

Rajesh Kumar Aggarwal and Others vs. K.K. Modi and Others (2006): The court observed that
amendment of pleadings cannot be claimed as a matter of right and under all circumstances. The
court must consider whether the amendment would cause an injustice to the opposite party, and if
allowing the amendment would help in resolving the real questions in controversy more effectively.

Stages of Amendment
While the rule states that amendments can be made at any stage of the proceedings, the courts
generally follow these guidelines:

e Before Trial: Amendments are more freely allowed before the commencement of the trial,
as they are less likely to cause prejudice or delay the proceedings.

e During Trial: If the trial has commenced, amendments are generally not favoured unless
compelling evidence justifies the change in pleadings and it does not cause undue delay or
prejudice to the opposite party.

o After the Commencement of Trial: Post-commencement, amendments are only allowed
in exceptional circumstances, where the need to determine the real questions in
controversy justifies the amendment, and the other party can be compensated by costs or
other terms.

The Role of Discretion

The court’s discretion plays a pivotal role in deciding whether to allow amendments. This discretion
must be exercised in accordance with judicial principles, keeping in mind the need for speedy
justice and avoidance of multiplicity of proceedings.
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Conclusion

Order VI Rule 17 of the CPC embodies a balance between the law’s rigidity and flexibility, enabling
courts to deal justly with the matters before them. While the rule is generous in its scope, allowing
amendments at any stage of the proceedings, the courts have developed a comprehensive
jurisprudential framework to ensure that this power is not misused. Amendments are generally
more freely permitted before the trial begins and become progressively restricted as the trial
progresses. This approach ensures that the amendments serve their purpose of clarifying and
settling the issues in controversy without unnecessary delays or injustice to any party.

Part-lli

Please attempt any four questions out of six questions in Part-ll|

10. ‘A’ enters into an Agreement to Sell his immoveable property with “B” in 1980. Full
consideration was paid to ‘A’. Possession of the property was also delivered by ‘A’ to ‘B’.

‘A died in 1990 ‘A” was survived by his wife and son. In 2020, the wife and son fo ‘A’ decide to sell
the immovable property in question. Through an advertisement they invited offers from interested
parties.

‘B filed a suit against the wife and son of ‘A’ for Permanent Injunction-and for Specific Performance
of the Agreement to Sell. The wife and son ‘A’ raise a preliminary objection in response to the suit

being barred by limitation.

Please decide the preliminary objection.

Introduction

In this legal query, we examine the potential issues surrounding the enforceability of an Agreement
to Sell entered into in 1980 and the claims for a Permanent Injunction and Specific Performance
initiated by 'B' in 2020. The critical question here pertains to the applicability of the limitation period
that governs the enforcement of such agreements and the implications of an objection based on
the suit being barred by limitation.

Background of the Case
Parties Involved: 'A' (deceased) and 'B' (purchaser)

Key Events:
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e 1980: 'A' and 'B' enter into an Agreement to Sell concerning immovable property, with full
consideration paid by 'B', and possession delivered.
1990: 'A' passes away, survived by his wife and son.
2020: The wife and son of 'A" attempt to sell the property, leading to 'B' initiating a suit for
Permanent Injunction and Specific Performance.

Legal Issues
The primary legal issue revolves around whether 'B's suit for Specific Performance, filed in 2020, is
barred by the limitation period under Indian law.

Analysis of the Limitation Period

Under the Indian Limitation Act, 1963, the limitation period for filing a suit for Specific Performance
of a contract is generally three years. According to Article 54 of the Limitation Act, the period of
limitation for a suit for Specific Performance of a contract to sell immovable property commences
from the date the performance of the contract becomes due; that is, when the buyer is entitled to
demand conveyance.

Examination of Facts and Legal Principles

Agreement and Delivery of Possession: In 1980, 'B' received possession and paid full
consideration, indicating that 'B' held equitable interest in the property from that point onward.
However, without registration of the sale deed, 'B' lacked legal title.

Effect of 'A's Death: The rights and obligations under the agreement would generally pass to the
heirs of 'A', i.e., his wife and son, unless the contract stipulated otherwise.

Lapse of Time: The considerable gap from 1980 to 2020 raises significant concerns about the
applicability of the Limitation Act. The three-year limitation period for seeking Specific Performance
would typically start when the cause of action arises, potentially at the time of breach or when
performance was due.

Doctrine of Part Performance: The doctrine under Section 53A of the Transfer of Property Act,
1882, may protect 'B's possession if he can prove that he performed his part of the contract and
has been in continuous possession of the property. However, this does not provide 'B' a right to
enforce the transfer of legal title in absence of a registered deed.

Arguments for Delay: 'B' might argue that the continuous possession of the property and the
acknowledgement of his equitable rights by 'A's heirs could potentially reset the limitation period.
However, such an argument would require clear evidence that the heirs recognized these rights
formally or informally.

Conclusion on the Preliminary Objection

The preliminary objection raised by 'A's wife and son that the suit is barred by limitation appears
legally sound. The significant delay of 40 years from the agreement until the initiation of the suit in
2020 surpasses the stipulated limitation period for a contract's Specific Performance. Unless 'B'
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can demonstrate an acknowledgement of the contract by 'A’s heirs that would extend the limitation
period, or other exceptional legal grounds such as fraud or concealment, the suit is likely barred by
limitation.

The court, while sympathetic to 'B's situation, must adhere to the statutes governing limitation
periods to ensure legal certainty and avoid injustices that may arise from the enforcement of stale
claims.

11. The Plaintiff is a manufacturer of electronic goods and selling the said goods under the
aforenoted trademark since 1995. In 1995, the Plaintiff also got its Trademark 'Alpha’ registered for
electronic goods.

The Defendant commenced production of Televisions in 2010, using the Trademark ‘AlphoBest’.
The operations of the Defendant were mine. Over a period of time, the operations of the Defendant
started increasing.

In 2020, the Plaintiff filed a suit against the Defendant for infringement of Trademark ‘Alpho’ and
other consequential reliefs.

The Defendant entered appearance and took the preliminary objection that they have been using
the Trademark ‘AlphoBest’ for the 10 years. It was urged that on account of the long usage of the
trademark by the Defendant, the present suit filed by the Plaintiff is barred by Limitation and
deserve to be dismissed at the office. Defendant accordingly filed an application under Order VII
Rule 11 CPC for dismissal of the suit.

Please decide the present application. Please elaborate with relevant case-law.

Introduction

The present case involves a dispute over trademark infringement where the Plaintiff, a
manufacturer of electronic goods using the registered trademark "Alpha" since 1995, has filed a
suit against the Defendant, who has been using the trademark "AlphoBest" since 2010 for
producing televisions. The Defendant argues that the use of "AlphoBest" for a decade constitutes a
defence against the claim due to the limitation period. The Defendant's application for dismissal of
the suit under Order VII Rule 11 of the Code of Civil Procedure, 1908 (CPC), hinges on the
assertion that the claim is barred by limitation.

Legal Analysis

Understanding Order VII Rule 11, CPC

Order VIl Rule 11 allows a court to reject a suit if it is manifestly vexatious and meritless, and
where the suit appears from the statement in the plaint to be barred by any law. The Defendant
claims that the action for infringement is barred by the Limitation Act, asserting that the Plaintiff
delayed their claim beyond the permissible period.

Limitation Act and Trademark Infringement

Typically, under the Limitation Act, the limitation period for filing a trademark infringement suit is
three years from the date when the cause of action arises. However, in trademark infringement
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cases, each instance of infringement can give rise to a separate cause of action. Thus, the key
question is whether the continuous use of the trademark by the Defendant renews the period of
limitation with each infringement.

Case Law

In the landmark case Kaviraj Pandit Durga Dutt Sharma vs. Navaratna Pharmaceutical
Laboratories [AIR 1965 SC 980], the Supreme Court held that the limitation in case of a
continuing wrong under the law of trademarks starts from the date when the passing off stops.
Each continued infringement constitutes a fresh period of limitation.

Moreover, in Midnight Sun Ltd. vs. Amar Nath Shetty [(2010) 1 SCC 486], it was reinforced that
in cases of continuous infringement, the plaintiff may choose any date of infringement to begin
counting the limitation period, as long as the infringement continues.

Assessment of 'AlphoBest’ vs. 'Alpha’

The Defendant's use of "AlphoBest" might indeed resemble "Alpha", potentially confusing the
public, thus possibly constituting an infringement if the two marks are deemed similar enough.
However, this suit’s focus is whether the claim is time-barred.

The Doctrine of Delay and Acquiescence

It is also pertinent to consider whether the Plaintiff's delay in enforcing their trademark rights could
invoke the doctrines of laches or acquiescence, which are equitable defences that could bar the
suit. However, these defences must be specifically pleaded and proven, and are separate from the
statutory limitation period.

Conclusion and Decision on the Application

In this case, the Defendant’s claim that the suit is barred by limitation under Order VIl Rule 11 does
not hold, as each instance of infringement renews the limitation period. Thus, if the Plaintiff filed the
suit within three years of any such.instance, the claim is not barred by limitation.

Given that the Plaintiff filed the suit in 2020, and assuming the Defendant continued to use
"AlphoBest" up to that date, the suit would likely fall within the limitation period for recent
infringements. Therefore, the application under Order VII Rule 11 for rejection of the suit on the
grounds of being barred by limitation should be denied.

The court should allow the suit to proceed to trial where issues like the similarity of the marks,
likelihood of confusion, and possible defences such as acquiescence can be thoroughly examined.
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12. The Plaintiff was born out of the wedlock between his mother and the Defendant in the suit.
The marriage of the Plaintiff's mother, and Defendant was dissolved.

The plaintiff filed a suit for partition, rendition of accounts and permanent injunction against
Defendant for the property situated at Greater Kailash Part-I, New Delhi. It was stated in the plaint
that the property in question was bought by the grandfather i.e. father of the Defendant from the
sale proceeds of ancestral land.

The Trial Court in 2010 passed a preliminary decree in favour of the Plaintiff. A Local
Commissioner was appointed to suggest the means of partition of the property by metes and
bounds. Objections filed by the Defendant to the report of the Local Commissioner were dismissed.
At the stage the sister of Defendant filed an application under Order | Rule 10 CPC, alleging that
their late father during his lifetime had executed a Will, whereby a portion of the suit property was
bequeathed to the sister of the Defendant. It was the claim of the said applicant the she is
co-owner of the suit property and has been wrongly not impleaded as party to the present suit. She
also prayed that the preliminary decree be modified.

The Plaintiff strongly opposed the said application. It was urged that the application of the applicant
is in connivance with the Defendant and cannot be allowed. It was further urged that a preliminary
decree has already been passed and at that stage it is not possible to modify the preliminary
decree that was passed long back.

Please decide the above application of the applicant i.e. the sister of the Defendant, keeping in
view the provision of CPC and the settled case law?

Introduction to the Legal Issue

The matter at hand involves the application filed by the sister of the Defendant under Order | Rule
10 of the Code of Civil Procedure, 1908 (CPC), seeking impleadment in a partition suit that has
already reached the stage of a preliminary decree. The application also seeks modification of this
decree on the basis of a Will purportedly executed by their late father. The central legal question
revolves around the admissibility of modifying a preliminary decree and the conditions under which
a new party can be added to the proceedings at this advanced stage.

Legal Framework under the Code of Civil Procedure (CPC)

Impleadment of Parties: Order | Rule 10 CPC

Order | Rule 10 of the CPC provides the court with the authority to add or strike out parties at any
stage of the proceedings. This provision aims to ensure that the real persons in interest are parties
to the suit to facilitate a complete adjudication of the matter. The rule states:

Rule 10(2) - "Court may strike out or add parties - The court may at any stage of the
proceedings, either upon or without the application of either party, and on such terms as may
appear to the court to be just, order that the name of any party improperly joined, whether as
plaintiff or defendant, be struck out, and that the name of any person who ought to have been
joined, whether as plaintiff or defendant, or whose presence before the court may be necessary in
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order to enable the court effectually and completely to adjudicate upon and settle all the questions
involved in the suit, be added."

Modification of a Preliminary Decree

Modification of a preliminary decree by a trial court is permissible under the CPC if it is proven that
the decree was rendered without considering vital evidence or based on mistaken facts that
emerged during the proceedings. The Supreme Court of India has held in multiple cases that
courts retain the power to amend, vary or rescind a decree before the final decree is passed.

Analysis of the Applicant's Claim

Impleadment as a Necessary Party

The applicant claims that the late father of the Defendant had executed a Will, making her a
co-owner of a part of the disputed property. If this claim is substantiated, the applicant can be
considered a necessary party to the suit because her legal rights and interests in the property
might be affected by the court’s decision. Under the principles set forth in Rule 10 of the CPC, the
court has the authority to add her as a party to ensure that all relevant parties are present and that
the litigation is resolved in its entirety.

Modification of the Preliminary Decree

The applicant also seeks modification of the preliminary decree on the grounds that it was passed
without considering her purported ownership derived from the Will. This argument hinges on the
acceptance of the Will as a valid and effective legal instrument, which must be proved in the trial
court. The Supreme Court has allowed for such modifications when substantial justice demands
intervention at this stage of the proceedings.

Conclusion and Decision
Given the circumstances and legal provisions:

o Impleadment of the Applicant: The court should allow the impleadment of the applicant
as a party to the proceedings under Order | Rule 10 CPC, given her claim to an interest in
the disputed property based on the alleged Will.

e Modification of the Preliminary Decree: The application for modification of the
preliminary decree should be considered if the applicant can demonstrate, during the
proceedings, the legitimacy of the Will and her resultant ownership of the property. The
court has the jurisdiction to modify the decree to prevent miscarriage of justice and ensure
that all questions relating to the property are conclusively settled.

This decision balances the need for procedural fairness with judicial efficiency, allowing for the
addition of necessary parties and the modification of decrees when justified by emerging facts and
evidence.
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13. Ramesh & Co. claim that they are the owners of the copyright in various devotional songs. It
has been urged that they have a large repertoire of copyrighted content comprising of
cinematographic films and sound recordings as well as musical and literary works. It is the case of
Ramesh & Co. that by owning a copy in respect of the said songs and works, they have right in
respect of the said songs and works, they have rights under SEction 14 of the Copyright Act. 1957.

It is further stated that in accordance with Section 52A of the copyright Act,each DVD/VCD/CD
etc. produced by Ramesh & Co. contains a notice bringing it to the notice of the public that Plaintiff
has made the sound and video recordings.

Pawan is carrying on business of providing cable network connections to various subscribers in
Defence Colony, Delhi. It is the case of Ramesh & Co. that Pawan is having 50,000 connections.
Pawan operates various video channels.

As per Ramesh & Co., Pawan had obtained a(licence for broadcasting)works from Ramesh & Co.
for a period of three months. On expiry of the said licence, he never renewed his licence and
continued to use and commercially exploit various works of Ramesh & Co.

In these fact, Ramesh & Co.filed a suit for infringement of copyright seeking an order of permanent
injunction to restrain Pawan directly or indirectly from recording, distributing, broadcasting public
performance or communicating to the public or in any manner exploiting the cinematograph
films,sound recordings owned by Ramesh &Co. An order for rendition of accounts is also sought.

In the suit, Ramesh & Co., sought an interim injunction. The defence raised was that the broadcast
was a fair dealing. Please decide the said application.

Introduction

The case at hand involves a dispute between Ramesh & Co., a company claiming ownership of
copyright in various devotional songs and related works, and Pawan, who operates a cable
network. Ramesh & Co. has filed a suit for copyright infringement against Pawan, who allegedly
continued using copyrighted works after the expiry of a broadcasting licence. This analysis will
explore the application of relevant sections of the Copyright Act, 1957, to determine the legitimacy
of the interim injunction sought by Ramesh & Co.

Legal Framework
Ownership and Rights under Copyright Law
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Under Section 14 of the Copyright Act, 1957, the copyright owner possesses exclusive rights
including the right to reproduce the work, communicate it to the public, issue copies, and make
adaptations, among others. Ramesh & Co.'s claim hinges on proving their ownership of the
copyright in the said devotional songs and works, thereby granting them these exclusive rights.

Infringement and License Terms

The key issue is whether Pawan, post the expiry of his licence, infringed upon the copyrights held
by Ramesh & Co. by continuing to broadcast the copyrighted material. Under Section 51,
unauthorised use of copyrighted material constitutes an infringement unless covered under
exceptions such as fair dealing.

Fair Dealing Defense

Pawan’s defence claims that his broadcast is a case of fair dealing. Section 52 outlines various
instances where the reproduction of copyrighted works is permissible without constituting an
infringement, including criticism, review, and reporting. However, the commercial nature of Pawan's
use likely precludes the application of the fair dealing exception, especially if the use is primarily for
entertainment without any transformative purpose.

Analysis of the Interim Injunction

Criteria for Granting an Interim Injunction

The court typically considers the following factors when deciding whether to grant an interim
injunction:

e Prima Facie Case: Ramesh & Co. must demonstrate a strong likelihood that they hold the
copyright and that Pawan has infringed upon these rights.

e Balance of Convenience: The court must determine whether more harm would be caused
by granting or denying the injunction. Given the commercial scale of infringement alleged,
the balance of convenience may favour Ramesh & Co. to prevent substantial financial
losses.

e Irreparable Harm: Ramesh & Co. must show that the infringement will cause harm that
cannot be adequately compensated by damages alone.

Application to the Current Case

Ramesh & Co. appears to have a strong prima facie case for copyright ownership and infringement
by Pawan. The commercial exploitation by Pawan post-license expiry without renewal significantly
tips the balance of convenience in favour of Ramesh & Co. Moreover, the potential loss of revenue
and undermining of the copyright control could constitute irreparable harm.

Conclusion

Given the facts presented, Ramesh & Co.'s request for an interim injunction should likely be
granted. Their ownership of copyright and the ongoing, unauthorised commercial exploitation by
Pawan substantiate their claims of infringement. The fair dealing defence raised by Pawan does
not convincingly apply to the facts as described, particularly considering the lack of transformative
use and the commercial nature of the exploitation.
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The court should also consider ordering Pawan to cease broadcasting the copyrighted material
immediately and to provide accounts for any profits made from the unauthorised use since the
licence expired. This would uphold the integrity of copyright law and protect the rights of the
copyright holders.

14. A Builder by the name “AA” enters into a Collaboration Agreement for a property in Vasant
Vihar. In terms of the Collaboration Agreement,”AA” became entitled to two floors namely, 1st and
2nd floor of the property which he effectively sold. The 1st floor was sold to “CC”. The new owner
i.e. “CC” therefore sought to sell 1st floor of the property to one “BB”.

The sub-Register however, however, refused to register the Sale Deed stating that it is in
contravention of Section 21 of the Registration Act, 1908. The sub-Registrar stated that the parking
area in the said property for the occupant/alleged purchaser of the 1st Floor is not defined and
hence he has exercised.his power to decline the Registration of the Sale Deed. “CC” seeks to
challenge the order of the Sub-Registrar.

Please explain all the legal steps “CC” can take to challenge the order pf the Sub-Registrar,
refusing to register the Sale Deed in question in accordance of the Registration ACt, 1908.

Legal Challenge Against Sub-Registrar's Refusal to Register Sale Deed

When a Sub-Registrar refuses to register a sale deed, it can pose significant legal challenges and
complications for the involved parties. In the scenario described, where the Sub-Registrar has
refused to register the sale deed due to the undefined parking area, the aggrieved party, “CC”, has
several legal avenues to challenge this decision as per the Registration Act, 1908 and other
relevant legal frameworks.

Understanding the Grounds of Refusal

Before proceeding with the challenge, it's important to understand the Sub-Registrar’s grounds for
refusal. Under Section 21 of the Registration Act, 1908, which pertains to the description of
property, all documents that contain a description of immovable property sufficient to identify the
property are required for registration. The Sub-Registrar’s refusal based on an undefined parking
area suggests a perceived inadequacy in the description of the property that might affect the rights
and entitlements of the parties involved.

Legal Steps to Challenge the Sub-Registrar’s Decision
Step 1: Seek Reasons for Refusal in Writing
Legal Basis: Section 70 of the Registration Act, 1908, mandates that when a Sub-Registrar
refuses to register a document, they must record the reasons for such refusal and make an order
of refusal.
e Action: “CC” should first request the Sub-Registrar to provide a formal written order
detailing the reasons for the refusal, ensuring that this order cites specific legal grounds.

Step 2: Filing an Appeal
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Legal Basis: Section 72 of the Registration Act, 1908, provides that any person whose document
is refused registration may, within 30 days after the making of the order of refusal, appeal to the
Registrar concerned.

e Action: “CC” should prepare and file an appeal to the Registrar challenging the
Sub-Registrar’s decision. This appeal should detail why the description of the property
(including the parking area) is adequate and conforms with legal requirements. Legal
arguments can be bolstered by judgments and precedents that have allowed registration
under similar circumstances.

Step 3: Furnishing Additional Documentation or Evidence
e Action: If the issue revolves around the description of the parking area, “CC” might
consider revising the sale deed or providing additional documents or a supplementary
agreement that clearly defines the parking area associated with the property.

Step 4: Legal Representation
e Action: Engage a property lawyer who can represent “CC” in the appeal process. The
lawyer can assist in preparing the necessary documentation, presenting legal arguments,
and navigating the procedural aspects of the appeal.

Step 5: Filing a Writ Petition
Legal Basis: If the appeal to the Registrar does not result in a favourable outcome, “CC” has the
option to file a writ petition in the High Court.
e Action: The petition would challenge the decision of the Registrar (upholding the
Sub-Registrar’s refusal) on the grounds that it is arbitrary, unreasonable, or violates the
principles of natural justice.

Conclusion

“CC” must act promptly, as the timeline for challenging the refusal is typically constrained.
Engaging competent legal counsel will be crucial to effectively address the technical and legal
complexities involved in the registration of the sale deed and to navigate the administrative and
judicial avenues available for redress. The ultimate goal of these legal steps is to ensure that the
property transaction can proceed lawfully and that the rights of all parties are upheld.
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15. Ramesh, and Prabhy are two siblings born from the same parents. The parents of Ramesh and
Prabhu expired. Prabhu also after sometimes expired leaving behind his widow and a minor son.
Some years after the death of Prabhu. Ramesh filed a suit for partition against the widow and
minor son of Prabhu for the family property.

After five years decree of partition was passed by the Civil Court dividing the property in a certain
defined manner. A after the decree was passed Prabhu’s minor son become major. He files a suit
seeking to ser aside the decree of partition passed earlier by the civil court, stating that the first suit
filed by Ramesh is in complete violation of Order XXXIl Rule 3 CPC. It is the stand of the son of
Prabhu that he was impleaded as aDefendant in the suit as a minor, but no guardian was
appointed by the court for the minor Defendant. He urged that the under Order XXXII Rule 3 CPC
where a Defendant is a minor, the court has to appoint a person to be the guardian for the
Defendant in such suit. No such appointment was made by the Court and a decree of parturition
was passed.

Please decide the said suit, elaborating the provisions of CPC and the appropriate case-law to
support your stand?

(4 x 30 marks = 120 marks)

Introduction
The matter in question involves a suit filed by Prabhu's son, now an adult, seeking to set aside a
decree of partition on the grounds that procedural requirements concerning his representation as a
minor were not met during the initial proceedings. This raises significant issues under the Code of
Civil Procedure, 1908 (CPC), particularly concerning the representation of minors in legal
proceedings.

Legal Framework
The primary legal provision under scrutiny is Order XXXII Rule 3 of the CPC, which mandates the
appointment of a guardian for a minor who is involved in a lawsuit either as a plaintiff or defendant.

Provisions of Order XXXII Rule 3 CPC:
e Rule 3(1): Requires that a minor party must be represented by a guardian (often termed a
"next friend" for plaintiffs and "guardian ad litem" for defendants).
e Rule 3(3): Stipulates that the court must formally appoint such a guardian.
e Rule 3(4): Specifies that an appointment is crucial and the lack of such an appointment
could render subsequent proceedings voidable.

Case Analysis
Facts:
e Parties: Ramesh (plaintiff) and the minor son and widow of Prabhu (defendants).
e Initial Suit: Filed by Ramesh for partition of family property.
e Decree: Partition decree passed without appointing a guardian for the minor defendant,
Prabhu's son.

Legal Issue:
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Whether the decree of partition can be set aside on the ground that no guardian was appointed for
the minor son of Prabhu during the initial partition suit, thus violating Order XXXII Rule 3 CPC.

Legal Precedents and Principles

Applicable Case Law:

The landmark judgement in Sushilabai Laxminarayan Mudliyar vs. Nihalchand Waghajibhai Shaha
(1994) reiterates that all proceedings involving minors must be conducted with a duly appointed
guardian to ensure the minor’s legal interests are adequately protected. The absence of a guardian
ad litem results in a fundamental procedural defect that can render the decree void or voidable.
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Judicial Analysis

Violation of CPC Provisions:

In this scenario, the court failed to appoint'a guardian for Prabhu's son during the partition suit
proceedings. This oversight contravenes the explicit requirements of Order XXXII Rule 3 CPC and
affects the validity of the process.

Impact on Decree Validity:

The absence of a guardian ad litem means that the minor's interests were not adequately
represented or protected during the judicial process. Under the CPC, this procedural defect is
grounds for setting aside the decree as it potentially prejudices the rights of the minor.

Legal Remedies:

The son, now an adult, rightfully seeks to have the partition decree set aside due to the initial
procedural defects. Given the clear directives of the CPC and supported by case law, there is a
strong legal basis for the court to consider annulling the previous decree.

Conclusion and Recommendations
Given the facts and the legal framework, the suit filed by Prabhu's son to set aside the partition
decree should be decided in his favour. The failure to appoint a guardian ad litem represents a
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significant procedural flaw under Order XXXII Rule 3 of the CPC, which mandates strict adherence
to ensure the protection of a minor's legal rights in court proceedings.

The court should therefore annul the initial partition decree and potentially order a re-trial of the
partition suit with proper representation for all parties involved, particularly the now-adult son of
Prabhu. This approach not only aligns with the statutory requirements of the CPC but also upholds
the principles of justice, ensuring that all parties are adequately represented and their rights
safeguarded in the legal process.

CRIMINAL LAW

Part-A

Answer any six questions out of the~ven questions in Part-A. All parts of the question must
be answered.

1. (@) "The principles of just punishment are the bedrock of sentencing in respect of criminal
offence". Elaborate these principles with relevant Section of the Indian PenalCode, 1860. (10
Marks )

Introduction

The principles of just punishment underpin the framework of criminal justice, aiming to ensure that
any penalty or sentencing imposed is fair, equitable, and commensurate with the nature of the
crime committed. In India, the Indian Penal Code, 1860 (IPC) incorporates these principles into its
sections on sentencing. These principles strive to balance the scales of justice by considering the
gravity of the offence, the impact on the victim, the intent of the offender, and the need for
deterrence.

Principles of Just Punishment

1. Retributive Justice

Retributive justice focuses on the punishment being proportionate to the crime committed. It is
based on the idea of "just deserts," meaning that the punishment should fit the crime, neither more
severe nor more lenient than what is deserved. This principle is reflected in the structured
sentencing provisions under the IPC, where different offences have prescribed punishments which
vary in severity depending on the nature of the crime.

Example from IPC: Section 302, which prescribes the death penalty or life imprisonment for
murder, reflects a high degree of retribution, given the gravity of the crime.

2. Deterrent Justice

The principle of deterrence aims to discourage the offender and the general public from engaging
in criminal behaviour through the fear of punishment. This principle is intended to maintain public
order by setting an example.
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Example from IPC: Section 376 (Punishment for rape) includes rigorous imprisonment, which may
extend to ten years and also a fine. The severity of this punishment serves as a deterrent to
potential offenders.

3. Rehabilitative Justice

Rehabilitation aims to reform the offender so that they can return to society as a law-abiding
citizen. This principle is less directly expressed in the IPC but is increasingly recognized in the
sentencing decisions made by courts, where aspects like the age, background, and potential for
reform of the offender are considered.

Example from IPC: Not directly stipulated for specific crimes but often considered by courts in the
form of the nature of imprisonment or conditional release.

4. Preventive Justice

Preventive justice focuses on disabling the offender from committing further offences. This can be
seen in the provisions of the IPC that allow for preventive detention or punishments that aim to
incapacitate the offender from committing further harm.

Example from IPC: Section 395 (Punishment for dacoity) prescribes rigorous imprisonment for a
term which may extend to ten years, preventing the convicts from committing similar offences
during that time.

5. Restorative Justice
Restorative justice emphasises repairing the harm caused by criminal acts. It involves the victim in
the process of justice and seeks to address the damage done to them and the community.

Example from IPC: Though not explicitly outlined in the IPC, restorative justice principles are often
applied in the sentencing stage, where courts may order compensation to victims alongside
traditional punishments.

Conclusion

The Indian Penal Code, 1860, integrates these principles of just punishment in its various
provisions, reflecting a comprehensive approach to sentencing that considers multiple facets of
justice. By balancing these principles, the legal system aims to deliver punishments that are fair
and effective in maintaining social order and protecting the rights of citizens. Sentencing, therefore,
is not merely punitive but encompasses a broader societal and rehabilitative function. The
application of these principles ensures that the law not only penalises but also contributes to the
prevention of crime and the reform of offenders, ultimately aiming at a safer and more just society.

(b) Expression "R~sh or Negligent Act" has been mentioned in the Indian Penal Code, 1860. What
conditions are to be satisfied for conviction under the above Code? (10 Marks)

Introduction
The expression "Rash or Negligent Act" is pivotal in the context of offences under the Indian Penal
Code, 1860 (IPC), particularly concerning Sections 279, 304A, 336, 337, and 338. These sections
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primarily deal with acts done by a person so rashly or negligently as to endanger human life or the
personal safety of others. Understanding the requisite legal conditions for establishing "rashness"
or "negligence" is essential for applying these provisions correctly.

Legal Definitions and Distinctions

Rashness and Negligence: A Legal Distinction

Rashness: Rashness involves acting with a consciousness that a mischievous or illegal
consequence may result, but with the hope that it will not, and often accompanied by a deliberate
undertaking of risk with recklessness or indifference as to the consequences. It suggests a degree
of hastiness born out of an indifferent attitude toward potential harmful results.

Negligence: Negligence, in contrast, implies the failure to exercise due care expected under the
circumstances. It refers to an inadvertent act or omission arising from a lack of proper caution,
which could have been foreseen and prevented by a more careful demeanour.

Applicable Statutory Provisions
Sections of the IPC dealing with rash and negligent acts include:

Section 279: Rash driving or riding on a public way.

Section 304A: Causing death by negligence.

Section 336: Act endangering life or personal safety of others.

Section 337: Causing hurt by act endangering life or personal safety of others.

Section 338: Causing grievous hurt by act endangering life or personal safety of others.

abhobd-=

Conditions for Conviction Under "Rash or Negligent Act"
The conditions required to establish a conviction under the IPC for a rash or negligent act include:

1. Existence of a Duty of Care

The accused must have owed a duty of care to the victim. This duty involves conducting oneself in
a manner that a reasonably prudent person would in similar circumstances to avoid foreseeable
risks.

2. Breach of Duty

The accused must have breached this duty through their actions or omissions. For rashness, this
breach is characterised by knowledge of the risk and proceeding despite it. For negligence, it
involves overlooking the risk that a reasonable person would have foreseen.

3. Direct Causation
There must be a direct causal link between the accused's breach of duty and the harm caused.
The act must directly lead to the endangerment of life or personal safety.

4. Resulting Harm
The act must result in actual harm or injury to another party. For instance, under Section 304A,

negligence must cause death.

lllustrative Case Law
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The principles laid out in cases such as Jacob Mathew v. State of Punjab and Sushil Ansal v. State
through CBI clarify the standards expected of individuals and the parameters within which the
judiciary operates while adjudicating such matters. These cases emphasise the necessity of a
clear demarcation between mere accidents and negligence and the importance of establishing a
direct nexus between the breach of duty and the resultant harm.

Conclusion

Conviction for a rash or negligent act under the IPC requires a thorough demonstration that the
accused acted either with a disregard for the known risks (rashness) or failed to foresee the risks a
reasonable person would have seen (negligence), directly causing harm to another. This legal
framework ensures that individuals are held accountable for compromising the safety of others
through avoidable actions. Each case hinges on its facts and circumstances, and the burden of
proof lies on the prosecution to establish these elements beyond a reasonable doubt.

2. (a) What are the essential ingredients in order to constitute the offence under the Indian Penal
Code, 1860 with regard to "Assault or Criminal Force to Woman with intent to outrage her modesty.
Explain with appropriate Section of the Code. (10 Marks)

Introduction
In the Indian Penal Code, 1860 (IPC), the offence of "Assault or Criminal Force to Woman with
intent to outrage her modesty" is a serious crime, addressing acts that violate the dignity and
modesty of a woman. This provision is designed to protect women from actions that can be
deemed as sexually coloured or which involve the use of force against a woman, intended to insult
her modesty.

Relevant Legal Provision

The pertinent section of the IPC that deals with this offence is Section 354. This section explicitly
addresses the assault or use of criminal force against a woman with the specific intent to outrage
her modesty. Below are the essential ingredients required to establish this offence:

Section 354 of the IPC

The text of Section 354 states:

"Whoever assaults or uses criminal force to any woman, intending to outrage or knowing it to be
likely that he will thereby outrage her modesty, shall be punished with imprisonment of either
description for a term which may extend to two years, or with fine, or with both."

Essential Ingredients of the Offence
To constitute the offence under Section 354 of the IPC, the following elements must be satisfied:

Assault or Criminal Force:

The act must involve either an assault or the use of criminal force. Assault, as defined under
Section 351 of the IPC, is making any gesture or preparation to cause any person to apprehend
that criminal force is about to be used against him. Criminal force, under Section 350 of the IPC,
involves the use of force on any person, without that person's consent, intending to cause, or
knowing it to be likely to cause injury, fear, or annoyance to the person to whom the force is used.
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Victim:
The victim of the offence must be a woman. This specific targeting makes the provision
gender-specific, focusing on protecting women against sexual crimes.

Intent to Outrage Modesty:

The perpetrator must have assaulted or used force with the intent to outrage, or knowing it to be
likely that he will thereby outrage, the modesty of the woman. The term 'modesty' has not been
defined explicitly in the IPC; however, judicial interpretations suggest that it refers to the feminine
decency and dignity which is expected to be respected by others.

Judicial Interpretations

The Supreme Court of India has repeatedly interpreted the notion of 'modesty’ in various
judgments. In the landmark case of State of Punjab v. Major Singh, the Court held that the
essence of a woman's modesty is her sex. The Court observed that the modesty of a woman is
outraged when the act of the offender is such that it is shocking and can be perceived as an affront
to female decency and dignity.

Further, in Rupan Deol Bajaj v. K.P.S. Gill, the Supreme Court condemned non-consensual
physical contact, stating that any act which subjects a woman to indecency and indelicacy
constitutes an offence under Section 354.

Conclusion

The offence under Section 354 of the IPC is designed to uphold the respect and dignity owed to
women by penalising behaviours that compromise these values through assaultive or forceful
actions. Legal jurisprudence has evolved to interpret and enforce this provision robustly, ensuring
that acts which are derogatory to the modesty of a woman are punished accordingly.
Understanding and application of this section require careful consideration of the intent behind the
actions, the nature of the act, and its impact on the victim.

(b) Chapter X V or the Indian Penal Code, 1860 deals with “ Offences relating to Religion”. Under
this Chapter, Section 295-A provides for punishment for deliberated and malicious nets intended to
outrage religious feelings of any Class by insulting its religion or religious belief. Elucidate and
explain the legal effect of the above provision. (10 Marks)

Overview of Section 295-A of the Indian Penal Code, 1860

Section 295-A of the Indian Penal Code (IPC) plays a critical role in maintaining religious harmony
in India's diverse cultural landscape. It addresses the sensitive issue of religious sentiments and
aims to deter acts that can incite religious animosity. The provision is designed to uphold secular
principles and protect religious feelings from deliberate and malicious offences.

Text and Interpretation of Section 295-A
Legal Text:
Section 295-A states:
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"Whoever, with deliberate and malicious intention of outraging the religious feelings of any class of
[citizens of India], [by words, either spoken or written, or by signs or by visible representations or
otherwise], insults or attempts to insult the religion or the religious beliefs of that class, shall be
punished with imprisonment of either description for a term which may extend to [three years], or
with fine, or with both."

Interpretation:
This section specifically targets acts done with the deliberate and malicious intent to outrage
religious feelings. The key elements include:

e Deliberate and Malicious Intent: The perpetrator must have a conscious, calculated intent
to insult or demean a religion or its followers.

e Outrage Religious Feelings: The act must be severe enough to provoke outrage among
the followers of the religion targeted.

e Means of Committing the Offence: The offence can be committed through spoken or
written words, signs, visible representations, or other means.

Legal Effect and Application of Section 295-A

Purpose and Rationale

The primary purpose of this provision is to prevent communal unrest and violence by penalising
those who incite religious hatred. It serves as a deterrent against the polarisation of communities
based on religious lines.

Judicial Interpretations
Courts in India have interpreted Section 295-A as a measure to maintain public order and protect
the dignity of every religion. Key judgments include:

Ramji Lal Modi vs. State of U.P. (1957): The Supreme Court upheld the constitutionality of
Section 295-A, ruling that it seeks to impose restrictions on the exercise of freedom of speech and
expression in the interests of public order.

Baragur Ramachandrappa vs. State of Karnataka (2007): The Court noted that the provision
should not be used to stifle legitimate criticism or expression of one’s religious beliefs but should be
invoked only when both the elements of malicious intent and the likelihood of inciting religious
violence are present.

Controversial Usage and Criticisms

While Section 295-A is crucial for maintaining religious harmony, it has faced criticism for its
potential misuse. Critics argue that the subjective interpretation of what constitutes an "outrage"
can lead to the suppression of free speech and may be used to target political or ideological
adversaries under the guise of protecting religious feelings.

Legal Procedures
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When an offence under Section 295-A is reported, the police initiate an investigation. Given the
sensitive nature of such offences, the police must handle the investigation with care, ensuring that
the accusation is not frivolous and is supported by substantial evidence. Typically, charges under
Section 295-A require government sanction before prosecution can commence, reflecting the
provision's potential for significant social impact.

Conclusion

Section 295-A of the IPC embodies a critical balance between protecting religious sentiments and
maintaining the right to freedom of expression. Its legal effect extends beyond mere punishment; it
serves as a constitutional tool to foster respect for diverse religious beliefs and maintain communal
peace. However, for the provision to achieve its intended purpose without infringing on democratic
freedoms, its application must be judicious, guided by clear evidence of malicious intent and the
potential to disrupt public order. The judicious application is essential to prevent the erosion of civil
liberties while safeguarding religious harmony in India's pluralistic society.

3. (a) Which are the provisions in the Code of Criminal Procedure, 1973 which deal with:
(i) Compensation.

(i) Victim Compensation Scheme.

(iii) Compensation to be in addition to fine.

(iv) Treatment of Victims .

(v) Compensation to persons groundlessly arrested.

Write in brief. (15 Marks)

Provisions in the Code of Criminal Procedure, 1973 Dealing with Compensation

The Code of Criminal Procedure, 1973 (CrPC) contains several provisions aimed at providing
compensation and support to victims of crime and to individuals wrongfully affected by criminal
proceedings. Below, we detail the specific sections relevant to each category:

(i) Compensation

Section 357: Order to Pay Compensation

This section allows the court to order the accused to pay compensation to the victim for any loss or
injury caused by the offence when imposing a sentence of fine or a sentence (including a sentence
of death) of which fine forms a part. This provision aims to restore victims and provide reparation
for damages suffered due to the crime.

(ii) Victim Compensation Scheme

Section 357A: Victim Compensation Scheme

Section 357A mandates that every state government, in coordination with the Central Government,
prepare a scheme for providing funds to compensate and rehabilitate victims or their dependents
who have suffered loss or injury as a result of a crime and who require rehabilitation. This section
was inserted to ensure that victims of crime receive necessary support and financial assistance,
regardless of the sentencing outcome of the case.

(iii) Compensation to be in Addition to Fine
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Section 357(1)(b)

Under this subsection of Section 357, the court may order that the compensation awarded to the
victim be in addition to any fine imposed as part of the sentence. This ensures that the payment of
fines to the state does not detract from the compensation owed to the victim.

(iv) Treatment of Victims
While there is no specific section in the CrPC titled "Treatment of Victims," various provisions
indirectly address the treatment and protection of victims, including:

Section 357C: All hospitals, public or private, whether run by the Central Government, the State
Government, local bodies, or any other person, shall immediately provide the first-aid or medical
treatment, free of cost, to the victims of any offence covered under Sections 326A, 376, 376A,
376B, 376C, 376D, or 376E of the Indian Penal Code, and inform the police immediately.

(v) Compensation to Persons Groundlessly Arrested

Section 358: Compensation to Persons Groundlessly Arrested

This section authorises the court to order compensation to persons who are arrested without
sufficient ground. If a person arresting someone without a warrant is unable to justify the arrest,
and it appears to the court that there was no reasonable or probable cause for such arrest, the
court may order the person making the arrest to pay a specified compensation to the arrested
person. This provision serves as a deterrent against wrongful arrests and misuse of power.

These provisions collectively underscore the emphasis placed by the Indian legal system on victim
support, rehabilitation, and protection of individual rights against unjustified actions within the
scope of criminal proceedings.

(b) What is the difference between "Police Custody and Judicial Custody" as per
Code of Criminal Procedure, 1973. For how long can an accused be detained under police custody
or judicial custody. (5 Marks)

Introduction

In the Indian legal framework, under the provisions of the Code of Criminal Procedure, 1973
(CrPC), there are two primary types of custody recognized: police custody and judicial custody.
Each type of custody serves different purposes within the criminal justice process, and the duration
for which an accused can be detained under each varies as per specific legal provisions.

Police Custody vs. Judicial Custody: Definitions and Differences
Definition and Purpose
Police Custody:

e Police custody involves the accused being detained under the direct supervision of the
police. This type of custody is typically sought by the police to interrogate the accused to
gather more evidence, conduct investigations, and prevent the accused from tampering
with the evidence or influencing witnesses.

e The primary purpose here is investigatory.

Judicial Custody:
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e Judicial custody means that the accused is in the custody of the relevant magistrate. While
under judicial custody, the accused is lodged in a jail and is considered to be under the
magistrate's protection.

e The purpose is more about ensuring the accused's presence during the trial process
without requiring active interrogation.

Legal Authority and Procedure
Police Custody:

e The police can take someone into custody after an arrest without a warrant (in cases where
it is legally permissible) or with a warrant. However, to keep the accused in police custody
beyond 24 hours, the police must obtain specific permission from a magistrate (Judicial
Magistrate of First Class or Metropolitan Magistrate).

e Under Section 167 of the CrPC, the police must produce the accused before a judicial
magistrate within 24 hours of arrest (excluding the time necessary for travel).

Judicial Custody:

e The transition to judicial custody from police custody can occur if the magistrate believes
further police interrogation is unnecessary. Alternatively, if not initially placed in police
custody, an accused can be directly placed in judicial custody after arrest if so ordered by
the magistrate.

e The accused, once under judicial custody, remains under it unless the court orders release
on bail or otherwise.

Duration of Custody
Police Custody:
e As per Section 167 of the CrPC, the total period of police custody cannot exceed 15 days in
the entirety of the period of custody (including extensions).
e After the expiration of this period, the accused must be moved to judicial custody.

Judicial Custody:

e The duration for judicial custody can be up to 90 days for offences punishable with death,
life imprisonment, or imprisonment for a term of 10 years or more, and up to 60 days for all
other offences, before a charge sheet is filed.

e After these periods, the accused is entitled to statutory bail under Section 167(2) of the
CrPC.

Conclusion

Both types of custody are critical components of the criminal justice process, serving distinct roles
in ensuring the proper administration of justice. Police custody is crucial for initial investigations,
while judicial custody ensures the accused's presence during the trial without posing risks to public
safety or the integrity of the court proceedings. The provisions regulating these custodies are
designed to balance the needs of law enforcement with the rights of the accused, preventing
misuse of power and protecting individual liberties.

www.defactojudiciary.in



http://www.defactojudiciary.in

De Facto IAS
Delhi Mains Questions 2024

4. (a) Which are the provisions under the Code of Criminal Procedure, 1973 which deal with 'Bail". (
10 Marks)

Introduction

Bail is a crucial component of the criminal justice system under the Code of Criminal Procedure,
1973 (CrPC), providing an accused person the provisional release from custody, under certain
conditions, pending trial or appeal. The provisions for bail are detailed in various sections of the
CrPC, reflecting the balance between the individual's right to liberty and the society's interest in
ensuring that justice is served.

Provisions under CrPC Dealing with Bail

1. General Provisions for Bail

Section 436: Entitlement to bail in non-bailable offences. This section stipulates that a person
accused of a bailable offence must be released on bail, provided he or she is prepared to give bail,
and stipulates what should be done if bail is refused.

Section 437: Conditions under which bail may be taken in case of non-bailable offences. This
section gives courts the discretion to grant bail in non-bailable cases, except where there is
reasonable ground to believe that the accused has committed a capital offence or an offence
punishable with life imprisonment.

2. Bail in Cases of Non-Bailable Offences

Section 438: Direction for grant of bail to person apprehending arrest (Anticipatory Bail). This
provision allows a person who apprehends arrest on accusation of having committed a
non-bailable offence to apply for anticipatory bail.

Section 439: Special powers of High Court or Court of Session regarding bail. This section
empowers the High Courts and the Sessions Courts to grant bail in any case, including conditions
for such release.

3. Provisions for Specific Categories or Circumstances

Section 436A: Maximum period for which an undertrial prisoner can be detained. According to this
section, if an undertrial prisoner has been detained for a period extending up to half of the
maximum imprisonment specified for the offence, he/she must be released on personal bond with
or without sureties.

Section 437A: Requirement to execute bond for appearance before the appellate court. This
section was introduced to ensure that the accused person appears before the higher court when
the case is appealed.

4. Conditions and Limitations

Section 437(5) and Section 439(2): Provision for courts to order a person to be arrested and
committed to custody. These sub-sections allow the court to direct that any person who has been
released on bail under Sections 437 and 439 be arrested and commit them to custody if it
considers it necessary.

5. Bail for Juveniles
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Section 436B: Bail to persons below the age of sixteen, women, sick and infirm. This provides that
these specific categories of persons should generally be granted bail unless there are compelling
reasons not to do so, reflecting the CrPC's sensitivity to the needs of vulnerable populations.

Conclusion

The provisions related to bail under the Code of Criminal Procedure, 1973, are comprehensive,
covering various aspects from the entittement to bail in bailable offences to special conditions
under which bail may be granted in non-bailable offences. These provisions ensure that the right to
liberty is balanced with the interests of justice, allowing for conditions and limitations where
necessary to prevent misuse and ensure the presence of the accused during the trial or appellate
proceedings. Each bail provision serves a specific purpose, addressing different circumstances
under which an accused may seek release from custody.

(b) Broadly, in how many categories Bail can be classified. (5 Marks)

Introduction

Bail is a fundamental procedural mechanism within the criminal justice system, designed to ensure
the presence of the accused at trial while allowing them temporary freedom during the pendency of
the case. In the Indian legal context, bail can be broadly classified into several categories, each
serving distinct legal purposes and based on different criteria.

Classification of Bail
Bail in India can be broadly classified into the following main categories:

Regular Bail:

Regular bail is granted to a person who has been arrested and is in police custody. It is provided
under Sections 437 and 439 of the Code of Criminal Procedure, 1973 (CrPC). This type of bail
involves the release of the accused from custody pending trial on the condition that they will
appear at all times required by the court and comply: with other conditions set by the court.
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Anticipatory Bail:

Anticipatory bail, as the name suggests, is granted in anticipation of arrest. Defined under Section
438 of the CrPC, anticipatory bail is a pre-arrest legal process which directs that if the person is
arrested, they shall be released on bail. Notably, the Supreme Court of India, in the landmark
judgement Gurbaksh Singh Sibbia vs State of Punjab, clarified the conditions and broad principles
for the grant of anticipatory bail.

Interim Bail:

Interim bail is a temporary bail granted for a short period. It is provided before the hearing for grant
of regular bail or anticipatory bail is finalised. Interim bail is crucial when immediate relief is
necessary, and the court needs time to decide on a plea for anticipatory or regular bail.

Bail on Conviction:

Bail granted to a convicted person who has appealed against their conviction is another category.
This type of bail allows the convicted person to remain out of custody while the appeal is being
heard by an appellate court. The decision to grant bail post-conviction depends significantly on the
nature of the offence, the length of the sentence, the time already spent in custody, and other
relevant factors.

Factors Affecting the Grant of Bail
The decision to grant bail involves consideration of several factors, including:

The nature and severity of the offence,

The likelihood of the accused fleeing from justice,

The potential of the accused to tamper with evidence or influence witnesses,
The health, age, and sex of the accused,

The probability of the accused committing another crime while on bail.

Conclusion

Bail plays a crucial role in balancing the rights of the individual against the needs of the justice
system to ensure fair trial and maintain public safety. The various types of bail reflect the legal
system's adaptability to different circumstances surrounding a case. Each type of bail serves a
specific purpose, ensuring that justice can be administered effectively without unnecessarily
curtailing personal liberty. Understanding these distinctions is vital for practitioners and those
involved in the legal process, as they navigate the complexities of criminal proceedings.

(c) Who can grant bail to an accused in a bailable offence and Non-Bailable offence? (5 Marks)

Granting Bail in Bailable and Non-Bailable Offences

The process of granting bail in India is governed by the provisions of the Code of Criminal
Procedure, 1973 (CrPC). Bail is a legal mechanism that allows an accused person to be released
from custody, subject to certain conditions, while awaiting trial or further legal proceedings. The
granting of bail differs significantly between bailable and non-bailable offences, primarily based on
the nature of the offence.
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Bail in Bailable Offences

Definition and Rights:

A bailable offence is one where bail is seen as a right, rather than merely a privilege. The CrPC
lists which offences are bailable. In cases of bailable offences, the accused is entitled to be
released on bail upon arrest, provided they can furnish the required bail bond and surety.

Who Can Grant Bail:

Police: At the police station level, the station house officer (SHO) has the authority to grant bail in
cases of bailable offences. The accused may be released directly from the police station upon the
presentation of a proper bail bond and surety without the necessity of first appearing before a
court.

Court: If the police do not grant bail or if further judicial scrutiny is required, the accused can apply
for bail in a court. In such instances, any magistrate or judge presiding over the case can grant
bail.

Bail in Non-Bailable Offences

Definition and Considerations:

In contrast to bailable offences, a non-bailable offence does not automatically entitle the accused
to bail. Instead, the decision to grant bail is left to the discretion of the court based on a variety of
factors including the nature of the crime, the accused's criminal history, the likelihood of fleeing
justice, and whether the accused may tamper with evidence or influence witnesses.

Who Can Grant Bail:

e Police: The police generally do not have the authority to grant bail directly at the police
station in cases of non-bailable offences. They can, however, issue bail under very specific
circumstances, such as when the accused is a woman or a child, or in cases where the
police believe that no sufficient evidence exists and further detention is not justified.

e Magistrate Court: For less severe non-bailable offences, a magistrate may grant bail after
evaluating the facts of the case and the profile of the accused. This is often contingent upon
a thorough review of the case details presented during the bail hearing.

e Sessions and High Court: For more serious offences, including those with potential
sentences of death or life imprisonment (like murder or rape), the authority to grant bail
typically rests with higher courts such as the sessions court or the high court. In these
instances, the accused must apply for bail directly to these courts, and the decision
involves a detailed legal scrutiny.

Additional Judicial Considerations

Supreme Court: In extraordinary circumstances, the Supreme Court of India has the power to
grant bail in non-bailable offences, particularly in cases involving substantial questions of law or
gross miscarriages of justice.
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Conditions of Bail: Courts often impose specific conditions while granting bail in both bailable and
non-bailable offences, such as restricting travel, requiring regular police station visits, or prohibiting
communication with witnesses and co-accused.

Conclusion

The process and authority for granting bail vary significantly between bailable and non-bailable
offences. While bail in bailable offences is relatively straightforward and can often be obtained at
the police station level, non-bailable offences require judicial discretion and are influenced by
multiple legal and factual considerations. This system is designed to balance the rights of the
accused with the interests of justice and public safety.

5. (a) What is the difference between Section 161 and Section 164 of the Code of Criminal
Procedure, 1973 and which authorities can record these statements? (5 Marks)

Differences Between Section 161 and Section 164 of the Code of Criminal Procedure, 1973
The Code of Criminal Procedure, 1973 (CrPC) specifies different provisions for the recording of
statements during the investigation and trial processes. Sections 161 and 164 deal with the
recording of statements but are used in different contexts and have distinct legal implications.
Below is a detailed comparison of these two sections, including the authorities responsible for
recording these statements:

Section 161: Examination of Witnesses by Police
Purpose and Application:
e Section 161 governs the examination of any person who is supposed to be acquainted with
the facts and circumstances of the case by the police.
e Itis used during the investigation phase before the commencement of the trial.

Key Features:
Statements are recorded by a police officer in charge of the investigation.
The statement under this section is not taken on oath and is predominantly used for
investigation purposes.
e These statements are not admissible as evidence during trial, except for the purpose of
contradicting or impeaching the witness under Sections 145 and 155 of the Indian Evidence
Act, 1872.

Authorities Involved:
The statements under Section 161 are recorded by the police officer conducting the investigation.

Section 164: Recording of Confessions and Statements
Purpose and Application:
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e Section 164 is utilised for recording statements and confessions during the investigation,
but these are recorded by a Judicial Magistrate.

e This provision can be used to record confessions or any statement it deems necessary
during an investigation or at any time before the trial starts.

Key Features:

e Statements or confessions are recorded by a Judicial Magistrate, making them highly
reliable and admissible in court.

e The person giving the statement can be the accused, a witness, or any other person
involved.

e Confessions made under this section must be voluntary, and the Magistrate is required to
ensure that the confession is not made under any duress, threat, or inducement.

e Unlike Section 161, statements or confessions recorded under this section can be used
substantively as evidence against the accused if it is a confession, or against other accused
persons in certain circumstances.

Authorities Involved:
The statements or confessions under Section 164 are recorded by a Judicial Magistrate, not by the
police.

Summary

The fundamental difference between Sections 161 and 164 of the CrPC lies in the nature of the
statements, their legal implications, and the authorities responsible for recording them. Section 161
involves non-sworn statements recorded by police officers for investigative purposes, while Section
164 involves sworn statements or confessions recorded by a Judicial Magistrate, which have
substantial evidentiary value during the trial. The use of a Judicial Magistrate under Section 164
aims to ensure the voluntariness and reliability of the confessions and statements critical to the
case's outcome.

(b) Under Section 313 of the Code of Criminal Procedure, 1973, the Court has power to examine
the accused. What is the object of this Section. (15 Marks)

Introduction to Section 313 of the Code of Criminal Procedure, 1973

Section 313 of the Code of Criminal Procedure, 1973 (CrPC) provides the court with the authority
to examine the accused. This examination occurs after the prosecution evidence is concluded and
before the defence begins its case. The provision is framed to ensure fairness and transparency in
the judicial process, allowing the accused an opportunity to explain any incriminating evidence
presented against them during the trial.

Purpose and Objectives of Section 313 CrPC

1. Ensuring Fairness in Trial

The primary objective of Section 313 is to ensure a fair trial by granting the accused a chance to
speak and explain their side of the story. The section adheres to the principle of natural justice,
specifically audi alteram partem, which means "let the other side be heard as well." By facilitating

www.defactojudiciary.in



http://www.defactojudiciary.in

De Facto IAS
Delhi Mains Questions 2024

this, the court ensures that the accused is given every opportunity to defend themselves against
the evidence presented.

2. Opportunity to Explain Circumstances

The section specifically provides an opportunity for the accused to explain personally any
circumstances appearing in the evidence against them. This allows the accused to bring forth facts
or details that might not have been adequately represented or understood during the examination
of witnesses. The direct engagement between the court and the accused under this section helps
clarify ambiguities or gaps in the narrative presented by the prosecution.

3. Aiding Judicial Determination

By examining the accused, the court may gain additional insights into the case, which can aid in
judicial determination. The responses of the accused can either strengthen the prosecution's case
or assist the defence if the explanations or denials are found credible. This examination is crucial
as it can influence the final verdict, especially in cases where the evidence is circumstantial.

4. Prevention of Miscarriage of Justice

Section 313 serves as a safeguard against miscarriage of justice. It helps prevent convictions
based on incomplete or misunderstood evidence. By providing the accused with a chance to
contradict or explain evidence against them, the section plays a vital role in ensuring that justice is
served correctly.

5. Enhancement of the Evidence's Quality

The quality and completeness of the evidence are enhanced when the accused is given an
opportunity to respond to the prosecution's claims. This procedure allows the court to consider the
accused's explanations alongside the evidence, leading to a more informed judgement.

Legal Implications and Case Law

In several landmark judgments, the Supreme Court of India has emphasised the importance of
Section 313 CrPC. For instance, in the case of State of Maharashtra vs. Sukhdeo Singh [(1992) 3
SCC 700], the court highlighted that the proper application of Section 313 is crucial for a fair trial.
The court observed that any oversight or inadequate examination under this section could result in
the quashing of the conviction on appeal.

Conclusion

Section 313 of the Code of Criminal Procedure, 1973, plays a fundamental role in the criminal
justice system by ensuring that the trial is conducted with fairness and that the accused is provided
with a fair opportunity to contest and explain the evidence against them. The effective
implementation of this section not only aids in judicial determination but also enhances the
robustness of the legal process, thereby upholding the principles of natural justice and preventing
potential miscarriages of justice. Through this mechanism, the court reassures the society at large
about the fairness and comprehensiveness of the legal proceedings.
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(c) As per the Code of Criminal Procedure, 1973 in every inquiry or trial, the proceedings shall be
continued from day-to-day until all witnesses in attendance have been examined, unless the Court
finds the adjournment of the same beyond the following day to be necessary for reasons to be
recorded. Under what circumstances, the Court can postpone or adjourn the inquiry or trial and
subject to what terms? (10 Marks)

Adjournments in the Inquiry or Trial Process as Per the Code of Criminal Procedure, 1973
The Code of Criminal Procedure, 1973 (CrPC) governs the procedural aspects of criminal law in
India, including the conduct of trials and inquiries. Section 309 of the CrPC specifically addresses
the continuity of proceedings and the conditions under which adjournments may be granted.
Adjournments, while generally discouraged to avoid delays in the justice delivery system, are
sometimes necessary for fair trial and just decision-making. The legal provisions aim to balance
the need for expeditious completion of trials with the flexibility required to achieve justice.

Legal Framework Governing Adjournments

Section 309 of CrPC

Section 309 of the CrPC lays down the general principle that the proceedings in every inquiry or
trial should be held as expeditiously as possible and should continue on a day-to-day basis until all
the witnesses present have been examined. The section also specifies when and how a court can
deviate from this principle by granting an adjournment.

Circumstances for Granting Adjournment
The court is empowered to grant an adjournment under several circumstances, which can be
categorised as follows:

Unavailability of a Witness: If a witness is not present and their testimony is essential for the
case, the court may grant an adjournment to secure their attendance. This is contingent upon the
belief that the witness will be available at a later specified date.

lliness of Key Participants: If the judge, the prosecutor, the defence counsel, or a crucial witness
is ill, and their presence is critical for the proceedings, the court can adjourn the trial.

Time for Preparation: If either party to the proceeding requests additional time for preparing their
case, especially in situations where new and unexpected evidence has come to light, an
adjournment may be granted. However, this is often subject to the discretion of the court,
considering whether the request is reasonable and not a tactic for delay.

Order from Higher Courts: Sometimes, an adjournment may be necessary due to an interim
order or stay issued by a higher court, directing the lower court to halt the proceedings.

Administrative or Technical Reasons: Issues such as lack of proper facilities, records not being
available, or other administrative challenges can also lead to adjournments.

Terms and Conditions
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The court granting an adjournment must record its reasons for doing so, particularly highlighting
why the adjournment is necessary beyond the following day. The terms imposed may include, but
are not limited to, the following:

e Costs: The court may order the party requesting the adjournment to pay costs to the other
party. This acts as a deterrent against frivolous requests for adjournments.

e Bail Conditions: If the adjournment affects the custody status of the accused, the court
may modify the bail conditions accordingly.

e Time Limitations: The court may specify the date when the trial will resume, ensuring
minimal delay.

Judicial Interpretations and Guidelines

Courts in India have often reiterated the principle that adjournments should not be granted lightly or
routinely, as they can lead to unnecessary delays in the dispensation of justice. The Supreme
Court and various High Courts have issued guidelines emphasising that adjournments are to be
granted strictly under the circumstances outlined in the CrPC and should be the exception rather
than the rule.

Conclusion

The power to adjourn proceedings in a criminal trial or inquiry is a crucial aspect of judicial
discretion under the Code of Criminal Procedure, 1973. While Section 309 aims to expedite the
judicial process, it also provides necessary flexibility to ensure fairness and completeness in the
proceedings. Courts are mandated to use this power judiciously, keeping in mind the larger goal of
timely justice delivery while accommodating legitimate needs for delays. Thus, the balance
between judicial efficiency and flexibility is critical in the application of Section 309.

6. (a) Chapter VI of the Indian Evidence Act, 1872 deals with “The Exclusion of Oral by

Documentary Evidence.” Section 91 of this Act is regarding “Evidence of Terms of Contracts,

Grants and other Dispositions of Property reduced to form of document”. Whereas Section 92 of

this Act state about “Exclusion of Evidence of Oral Agreement”. Elaborate the above provisions.
(15 Marks)

Understanding Chapter VI of the Indian Evidence Act, 1872: Exclusion of Oral by
Documentary Evidence

Chapter VI of the Indian Evidence Act, 1872, establishes foundational principles regarding the
primacy of documentary evidence over oral testimony in specific contexts. This chapter, particularly
through Sections 91 and 92, delineates the conditions under which oral evidence is inadmissible
when it seeks to contradict, vary, add to, or subtract from a written document. Let’s explore these
sections in detail.

Section 91: Evidence of Terms of Contracts, Grants, and other Dispositions of Property
Reduced to Form of Document

Legal Provision and Interpretation

Section 91 of the Indian Evidence Act stipulates that when the terms of any such contract, grant, or
other disposition of property have been reduced to the form of a document, no evidence shall be
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given in proof of the terms of such contract, grant, or other disposition of property, except the
document itself. This rule is applicable unless a genuine issue is raised on the document's
authenticity.

Rationale and Applications

The rationale behind Section 91 is to maintain the integrity and reliability of written agreements by
preventing parties from altering the terms through oral or secondary evidence. This section
ensures that the documentary form of an agreement is considered the sole and final expression of
the parties' intentions at the time the document was executed.

Case Law lllustration

In the landmark case Bharat Singh and Others vs. Bhagirathi (1966), the Supreme Court held
that oral evidence in respect to the terms of a contract of sale was inadmissible when the contract
had been embodied in a written document. This case reinforces the principle that documentary
evidence, when available, is superior to oral testimony concerning the terms of an agreement.

Section 92: Exclusion of Evidence of Oral Agreement

Legal Provision and Interpretation

Section 92 builds on the principles of Section 91. It specifies that when the terms of a contract or of
a grant, or any other disposition of property have been reduced to the form of a document, and
such document is in itself a contract, grant, or disposition of property, no evidence of any oral
agreement or statement shall be admitted, as between the parties to any such instrument or their
representatives in interest, for the purpose of contradicting, varying, adding to, or subtracting from
its terms.

Exceptions to the Rule
While Section 92 firmly restricts the admissibility of oral evidence that contradicts the written word,
it does allow for certain exceptions. These include:

1. Evidence of a factual error due to a typographic or clerical mistake.

2. Evidence to show that the document was void or voidable under conditions such as fraud,
intimidation, illegality, or failure of consideration.

3. Evidence of any separate oral agreement constituting a condition precedent to the
attaching of any obligation under any such document.

Case Law lllustration

In Shyam Sunder vs. Ram Kumar (2001), the Supreme Court illustrated the application of
Section 92. It was held that oral evidence could not be used to contradict the terms of a written
lease agreement. However, it was permissible to show that the relationship of landlord and tenant
never existed between the parties due to a substantive legal flaw at the inception of the agreement.

Conclusion

Sections 91 and 92 of the Indian Evidence Act, 1872, collectively establish a robust legal
framework that prioritises written documentation over oral evidence in matters concerning
contracts, grants, and dispositions of property. These sections not only secure the sanctity of
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written agreements but also delineate the specific conditions under which exceptions might apply.
The adherence to these principles ensures clarity, reduces the scope for ambiguity, and promotes
judicial efficiency by upholding the primacy of written records in legal proceedings. Through various
judicial pronouncements, the courts have further clarified and reinforced these principles, thus
highlighting the significance of documentary evidence in the realm of contract and property law.

(b) “facts admitted need not be proved”. Write in brief about this provision of the Indian Evidence
Act, 1872. (5 Marks)

Introduction to the Provision

The provision "facts admitted need not be proved" is a fundamental principle embedded in the
Indian Evidence Act, 1872, under Section 58. This principle plays a crucial role in judicial
proceedings by streamlining the process of adjudication and reducing unnecessary evidential
burden. It essentially states that any fact admitted by a party to a legal proceeding, either in writing
or orally, does not require further proof through the presentation of evidence, thereby expediting
the litigation process and conserving judicial resources.

Legal Framework under the Indian Evidence Act, 1872

Section 58: Facts Admitted Need Not Be Proved

Section 58 of the Indian Evidence Act, 1872, outlines the principle that facts, once admitted, are
not in need of proof. The section stipulates:

"No fact need be proved in any proceeding which the parties thereto or their agents agree to admit
at the hearing, or which, before the hearing, they agree to admit by any writing under their hands,
or which by any rule of pleading in force at the time they are deemed to have admitted by their
pleadings."

This provision implies that during the course of a legal proceeding, any fact that is acknowledged
as true by either party, whether by explicit acknowledgment or by implication through legal
pleadings, does not require further substantiation through evidence.

Rationale Behind the Provision

Efficiency in Legal Proceedings

The rationale for this provision is deeply rooted in promoting efficiency and expediency in judicial
processes. By accepting admitted facts without requiring proof, courts can focus on disputed
elements of a case, thereby saving time and reducing the burden on the legal system.

Reduction of Evidential Burden

This principle also helps in reducing the evidential burden on the parties. When facts are admitted,
the need for presenting evidence, which could be time-consuming and costly, is obviated. This not
only speeds up the litigation process but also reduces the cost of litigation for the parties involved.

Promoting Honesty and Reducing Litigation
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The provision encourages parties to be honest and upfront about undisputed facts, thus potentially
reducing frivolous disputes and unnecessary litigation. It serves as a foundation for parties to build
their cases only around genuine points of contention.

Application in Judicial Proceedings

Case Law lllustration

A landmark case that underscores the application of this provision is Union of India vs. Ibrahim
Uddin & Anr. (2012), where the Supreme Court held that an admitted fact does not require any
further proof and can be acted upon without further corroboration. In this case, certain facts
regarding land acquisition were admitted by the parties, and the court decided there was no need
for additional proof, thereby significantly simplifying the resolution of the case.

Conclusion

The provision "facts admitted need not be proved" as stipulated in Section 58 of the Indian
Evidence Act, 1872, is instrumental in ensuring judicial proceedings are conducted efficiently and
effectively. By allowing courts to accept admitted facts without proof, this provision aids in the swift
resolution of cases, conserving both judicial time and resources while also minimising the
evidential burden on the parties involved. This principle demonstrates a pragmatic approach to
legal proceedings, emphasising the importance of honesty and the focus on genuine disputes
rather than unnecessary litigation.

7. (a) As per the Code of Criminal Procedure 1973, any statement made to the police is not to be
signed by the person making such :,tatements, then how that statement can be used in evidence'?
(5 Marks)

Introduction

In the context of criminal procedure in India, the treatment and admissibility of statements made to
police officers during investigations are governed by specific provisions under the Code of Criminal
Procedure, 1973 (CrPC). This inquiry focuses on understanding how a statement, which is not
signed by the person making it as per the stipulations of the CrPC, can still be used as evidence in
court. The analysis is particularly centred around Sections 161 and 162 of the CrPC.

Legal Provisions Governing Statements to Police

Section 161: Examination of Witnesses by Police

Section 161 of the CrPC empowers a police officer to examine orally any person who is supposed
to be acquainted with the facts and circumstances of the case. The person is legally bound to
answer all questions relating to the case except those that would have a tendency to expose them
to a criminal charge or a penalty or forfeiture. Importantly, subsection (3) specifies that the police
officer may reduce the statement into writing, but the person making the statement is not required
to sign the document. This non-signature requirement is intended to prevent any undue influence
or coercion during the police investigation phase.
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Section 162: Use of Statements in Evidence

Section 162 further delineates the use of any statement made to police during the investigation.
Subsection (1) specifies that no statement made by any person to a police officer in the course of
an investigation under this chapter shall be used for any purpose (at any inquiry or trial in respect
of any offence under investigation) other than to contradict the witness in the manner prescribed by
Section 145 of the Indian Evidence Act, 1872. Essentially, if a withness makes a statement during
the investigation and later contradicts that statement while testifying in court, the initial statement
can be used to challenge the credibility of the witness.

Judicial Interpretations and Application

Principle of Contradiction

The courts have consistently held that the primary utility of an unsigned statement under Section
161 is for the purpose of contradiction. If a witness deviates from their statement given during the
police investigation, the prosecution can use the initial statement to confront the witness with their
previous assertions, thereby impeaching their credibility.

Exceptional Circumstances

In some cases, such as under Section 27 of the Indian Evidence Act, part of a statement that is
made to a police officer, which distinctly relates to the discovery of a fact, may be admissible
against the accused if it fulfils the legal requirements. This exception is notably used in situations
where the statement leads to the discovery of incriminating evidence.

Supreme Court Guidelines

The Supreme Court of India, in various rulings, has emphasised that while statements to the police
are not substantive evidence, they hold significant value for the purposes of corroboration and
contradiction. The Court has also highlighted the need to ensure that these statements are taken
without any coercive practices and within the bounds of law.

Conclusion

In conclusion, while a statement made to the police during the course of an investigation under the
CrPC is not to be signed by the person making it, it plays a crucial role in the judicial process. Its
primary function is to serve as a tool for contradiction during trial, thereby assisting in the
establishment of the truth by testing the reliability of witnesses. Such procedural safeguards are

www.defactojudiciary.in



http://www.defactojudiciary.in
https://www.defactojudiciary.in/judiciary-mains-solved-paper
https://www.defactojudiciary.in/essay-judiciary-exam
https://www.defactojudiciary.in/subject-wise-notes-judiciary
https://www.defactojudiciary.in/legal-doctrines-judicial-service
https://www.defactojudiciary.in/landmark-judgements
https://www.defactojudiciary.in/gs-judicial-service-exam
https://www.defactojudiciary.in/current-affair-judicial-service-examination
https://www.defactojudiciary.in/prelims-pyq-judiciary-subject-wise
https://www.defactojudiciary.in/judiciary-mains-writing-practice
https://www.defactojudiciary.in/judgement-writing-judiciary-paper
https://t.me/DeFactoJudiciary
https://www.youtube.com/channel/UCooX0efx0gMDr45IuW4vMTQ

De Facto IAS
Delhi Mains Questions 2024

designed to maintain the integrity of the criminal justice system, ensuring that evidence is collected
and presented in a manner that is fair, transparent, and devoid of coercion.

(b) Chapter X of the Indian Evidence Act, 1872 deals with the examination of the witnesses. Write
in brief what is:

(i) Examination-in-Chief.

(ii) Cross Examination.

(iii) Re-examination. (5 Marks)

Examination of Witnesses Under the Indian Evidence Act, 1872

Chapter X of the Indian Evidence Act, 1872, details the provisions related to the examination of
witnesses in a trial. This process is crucial as it determines the veracity and applicability of the
evidence presented before the court. The examination of witnesses comprises three stages:
Examination-in-Chief, Cross-Examination, and Re-examination. Each of these stages serves a
specific purpose in the judicial process, ensuring that the evidence is thoroughly scrutinised before
a decision is reached.

(i) Examination-in-Chief

Definition and Purpose

The Examination-in-Chief is the initial phase of witness examination conducted by the party who
has called the witness to testify. This is the primary stage where the witness presents their
testimony, which forms the foundation of the case for the party that has summoned them.

Process and Content

During the Examination-in-Chief, the witness is asked questions by the lawyer of the party who
called them. These questions are designed to elicit facts that support the case of the examining
party. The questions in this stage are generally direct and are not supposed to be leading, meaning
they should not suggest the answer that the examining party wishes to hear from the witness.

Legal Framework

According to the Indian Evidence Act, questions during Examination-in-Chief must relate directly to
relevant facts but cannot include leading questions unless they pertain to introductory or
undisputed matters.

(ii) Cross-Examination

Definition and Purpose

Following the Examination-in-Chief, the witness undergoes Cross-Examination. This stage is
handled by the opposing party's lawyer and is intended to test the credibility, reliability, and
accuracy of the testimony given during the Examination-in-Chief.

Process and Content

In Cross-Examination, the lawyer may use leading questions to challenge the witness and probe
for inconsistencies or exaggerations in their earlier statements. The scope of Cross-Examination is
not strictly limited to the facts to which the witness testified in the Examination-in-Chief; it can
extend to all relevant matters that can impeach the credibility of the witness.
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Legal Significance

Cross-Examination is a powerful tool in the judicial process, considered both an art and a critical
method for bringing out the truth. The effectiveness of Cross-Examination can significantly impact
the outcome of a case, as it can lead to the discrediting of the testimony if inconsistencies or
falsehoods are revealed.

(iii) Re-examination

Definition and Purpose

Re-examination is the final stage of the witness examination process, conducted after
Cross-Examination. This stage allows the party who initially called the witness to clarify any
ambiguities or repair any damage to the witness's credibility that may have occurred during
Cross-Examination.

Process and Content

The questions in -~ Re-examination are typically limited to issues that arose during
Cross-Examination. This stage is not intended for introducing new evidence but rather for clarifying
and rebutting issues raised during the previous examination.

Legal Framework

The scope of Re-examination is strictly confined to the matters that were brought up in
Cross-Examination. It is an opportunity to correct any misinterpretations or provide explanations for
answers that appeared contradictory.

Conclusion

The examination process outlined in Chapter X of the Indian Evidence Act, 1872, is a meticulously
structured mechanism ‘that balances the presentation of evidence with ample opportunities for
contestation and clarification. This structure not only aids in the meticulous scrutiny of the evidence
presented but also ensures the adherence to principles of fairness and justice in the judicial
process. Through Examination-in-Chief, Cross-Examination, and Re-examination, the court can
achieve a comprehensive understanding of the case, enhancing the quality of the judicial
decision-making process.

(c) Write in brief about "Defamation" as per the Indian Penal Code, 1860 and quantum or
punishment which can be awarded for defamation. (10 Marks)

Overview of Defamation under the Indian Penal Code, 1860

Introduction

Defamation is a criminal offence under the Indian Penal Code, 1860 (IPC), which aims to balance
the protection of personal reputation with the freedom of speech. Sections 499 and 500 of the IPC
specifically address the offence of defamation, delineating what constitutes defamation and the
penalties associated with it. This legal provision is crucial in preventing and redressing wrongful
harm to an individual's reputation caused by false statements.

Definition of Defamation (Section 499 IPC)
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Defamation occurs when an individual makes any imputation concerning another person, intending
to harm, or knowing or having reason to believe that such imputation will harm, the reputation of
that person. The IPC elaborates on defamation through several explanations and exceptions that
clarify its scope:

¢ Imputation must be made: The statement must either be spoken, written, or represented
visually.

e Publication: The defamatory statement must be made to a third person, i.e., someone
other than the person defamed.

¢ Intention to Harm: The maker of the statement must have intended to harm the reputation
of the person, or reasonably known that the statement would likely result in harm.

Exceptions to Defamation
The law also outlines specific exceptions where a statement, even if defamatory, may not
constitute an offence under this section. These include, among others:

Truth for Public Good: A statement made in the public interest and is substantially true.
Opinion on Public Performance: Any opinion expressed in good faith regarding the
merits of public performances.

e Conduct of Public Servants: Any statement made in good faith concerning the conduct of
a public servant in the discharge of their official duties.

e Merits of Cases: Any statement made in good faith concerning the merits of any case
decided by a Court, etc.

These exceptions are designed to ensure that free speech is not unduly curtailed while protecting
individuals from harm to their reputation.

Punishment for Defamation (Section 500 IPC)
The quantum of punishment that can be awarded for defamation is specifically provided under
Section 500 of the IPC:

e Simple Imprisonment: The punishment for defamation is simple imprisonment for a term
which may extend to two years.

e Fine: The court may also impose a fine in addition to or instead of imprisonment.

e Both: In some cases, the court may choose to impose both imprisonment and a fine.

The actual punishment awarded can depend on several factors, including the severity of the
defamation, the impact on the victim, the intent of the defamer, and any previous convictions of the
defamer.

Judicial Interpretations

Courts in India have interpreted these provisions to ensure that the law of defamation does not
stifle legitimate expression, particularly in matters of public concern. The judiciary has consistently
upheld the constitutionality of criminal defamation, emphasising that reputation of individuals is a
valued and protected right under the Constitution of India.
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Conclusion

The provisions under the IPC for defamation are designed to protect an individual's reputation
against unwarranted attacks. The legal framework provides a balance between this protection and
the freedom of expression. It's crucial for the alleged defamer and the victim to understand the
nuances of these provisions, especially the exceptions and defences available under the law, to
effectively navigate issues related to defamation.

Part-B

Answer any four questions out of the five questions in Part-B. All parts of the question must
be answered.

8. (a) The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal)
Act, 2013 has been enacted to provide protection against sexual harassment of women at
workplace and for the prevention and redressal of complaints of sexual harassment and for
connected therewith or incidental thereto. Write short notes on the following as per provisions of
the above act.

(i) What is sexual harassment as per this Act? (10 Marks)
(i) In what manner the enquiry into the complaint of an aggrieved woman would be conducted
under this Act? (5 Marks)

(iii) For determination of compensation to be paid to the aggrieved woman under this Act, what
factors should be taken into consideration by the Committee ? (5 Marks)

(i) What is sexual harassment as per this Act? (10 Marks)

Understanding the Definition of Sexual Harassment Under The Sexual Harassment of
Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013

The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act,
2013, hereafter referred to as "the Act," is a critical piece of legislation in India that addresses the
pervasive issue of sexual harassment in the workplace. This Act not only aims to prevent such
incidents but also provides mechanisms for redressal and ensures safe working environments for
women. One of the key aspects of this Act is its definition of what constitutes sexual harassment.

Definition of Sexual Harassment

Legal Framework

As per Section 2(n) of the Act, sexual harassment includes any one or more of the following
unwelcome acts or behavior (whether directly or by implication) namely:

e Physical contact and advances involving unwelcome and inappropriate physical contact or
advances.

e A demand or request for sexual favours including any verbal or non-verbal conduct
purportedly asking for, demanding, or suggesting sexual favours, either implicitly or
explicitly.

e Making sexually coloured remarks which could be construed as offensive, demeaning, or
inappropriate comments about someone's body or appearance in a sexual manner.
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e Showing pornography which includes any act of showing or circulating pornographic
material to a woman against her will or without her consent.

e Any other unwelcome physical, verbal or non-verbal conduct of sexual nature which could
include gestures, innuendo, reprisals, or threats if sexual advances are rejected.

Application of the Definition

The definition of sexual harassment under the Act is broad and inclusive, covering a range of
behaviors that can occur in various circumstances within the workplace. This inclusive definition is
pivotal as it recognizes that sexual harassment is not just about the overtly sexual behaviors but
also about the creation of an environment that is intimidating, hostile, or offensive due to these
behaviors.
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Additional Considerations

Impact of Harassment

The Act also clarifies that the impact of such behaviour is a critical aspect of determining
harassment. It doesn't necessarily depend on the intention of the perpetrator; instead, how the
actions are perceived and their effect on the victim are crucial. This is significant because it shifts
the focus from the intent to the impact, acknowledging that different individuals may perceive
actions differently based on past experiences and personal thresholds.

Hostile Work Environment

Moreover, the Act extends beyond individual acts of harassment to address the concept of a
hostile work environment. This involves situations where the workplace becomes intimidating,
hostile, or offensive because of such unwelcome acts. It is important to understand that a hostile
work environment can deter women from participating fully in their work, thereby affecting their
productivity and job satisfaction.

Preventive Measures

The Act mandates employers to create mechanisms that not only prevent such incidents but also
provide processes for resolving complaints. This includes forming an Internal Complaints
Committee at every office or branch of an organisation employing ten or more employees, ensuring
that women have a safe, reliable mechanism for redressal close at hand.

Conclusion

The definition of sexual harassment as provided by The Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal) Act, 2013, is comprehensive and designed to
cover a wide range of scenarios, ensuring that all forms of unwelcome and inappropriate sexual
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conduct are recognized and addressed. This definition underpins the Act's larger goals of providing
a safe work environment for women, free from sexual harassment and conducive to their full and
active participation in the workforce. The Act's emphasis on both prevention and redressal
highlights a commitment to not just manage incidents post-occurrence but also to proactively
create workplace cultures that respect individual dignity.

(i) In what manner the enquiry into the complaint of an aggrieved woman would be conducted
under this Act? (5 Marks)

Introduction to the Enquiry Process

The Sexual Harassment of Women at Workplace (Prevention, Prohibition, and Redressal) Act,
2013 (hereinafter referred to as "the Act") aims to ensure a safe working environment for women,
free from sexual harassment. An integral component of this legislation. is the detailed procedure for
the inquiry into complaints of sexual harassment, which ensures that grievances are addressed
promptly and judiciously. The Act mandates the establishment of an Internal Complaints
Committee (ICC) at every office or branch of an organisation employing ten or more employees,
which is tasked with conducting inquiries into complaints.

Enquiry Procedure under the Act

Formation of the Internal Complaints Committee (ICC)

Under Section 4 of the Act, every employer is required to constitute an Internal Complaints
Committee (ICC) at each office or branch. The committee must be headed by a woman and at
least half of its members should be women. Furthermore, it should include a third-party member,
preferably acquainted with issues relating to sexual harassment.

Filing of Complaint

An aggrieved woman can make a complaint of sexual harassment at her workplace to the ICC
within a period of three months from the date of the incident. The Act allows for a further period of
three months if the woman can demonstrate circumstances that prevented her from filing the
complaint within the initial period.

Preliminary Inquiry

Upon receipt of the complaint, the ICC is required to initiate a preliminary inquiry. The objective is
to ascertain the veracity of the allegations and decide whether there are sufficient grounds to
proceed with a detailed investigation.

Detailed Investigation Process

Notice to the Respondent: Once it is decided that the matter requires a detailed investigation, the
respondent (the person against whom the complaint is made) must be provided with a copy of the
complaint and given an opportunity to reply.

Collection of Evidence: The ICC is empowered to call for any information or require the presence
of any person who they believe can provide relevant information regarding the case. This includes
the ability to call witnesses and collect evidence that is pertinent to the complaint.
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Ensuring Confidentiality: The Act places a strong emphasis on confidentiality to protect the
dignity of all parties involved. The identities of the aggrieved woman, respondent, witnesses, and
any particulars concerning the inquiry must not be published, disclosed, or communicated.

Timely Resolution: The inquiry must be completed within 90 days from the date of the complaint.

Findings and Report: After concluding the investigation, the ICC is required to prepare a detailed
report of its findings and provide the same to the employer and the concerned parties.

Redressal and Action

Following the receipt of the inquiry report, the employer is obligated to act upon the
recommendations of the ICC within 60 days. Actions can include imposing penalties on the
respondent, which may vary from a written apology to termination of employment, depending on
the severity of the case. The Act also provides for monetary compensation to the aggrieved
woman, calculated based on her mental trauma, pain, suffering, and emotional distress.

Appeal
Both parties have the right to appeal against the decision of the ICC. Appeals must be filed at the
appropriate court or tribunal within 90 days from the date of the recommendations.

Conclusion

The inquiry process outlined in The Sexual Harassment of Women at Workplace (Prevention,
Prohibition, and Redressal) Act, 2013, is a testament to the legislative commitment to ensuring a
safe and respectful working environment for women. The detailed procedure ensures both
thoroughness in investigation and promptness in redressal, reflecting a balance between fairness
and efficiency. This not only helps in the effective redressal of grievances but also contributes
significantly to creating workplaces that are conducive to the dignity, respect, and safety of women.

(iii) For determination of compensation to be paid to the aggrieved woman under this Act, what
factors should be taken into consideration by the Committee ? (5 Marks)

Introduction

The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act,
2013 (hereinafter referred to as "the Act") represents a critical step in addressing and mitigating
incidents of sexual harassment in the workplace. It aims to ensure a safe working environment for
women and includes provisions for the determination of compensation to the aggrieved woman.
This compensation is a crucial aspect of the redressal mechanism under the Act, providing not just
retributive but also restorative justice to the victim.

Compensation Determination under the Act

Legal Framework

Section 15 of the Act specifically deals with the determination of compensation. The compensation
awarded is contingent upon various factors that the Internal Complaints Committee (ICC) must
consider during its inquiry. The ICC, established under Section 4 of the Act at each workplace, is
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vested with the powers of a civil court for gathering evidence and summoning witnesses. Its
recommendations are critical in the redressal of complaints.

Factors for Determination of Compensation
The Act outlines several specific factors that should be taken into account by the ICC while
determining the amount of compensation to be paid to the aggrieved woman. These include:

1. The mental trauma, pain, suffering, and emotional distress caused to the aggrieved
woman:

This considers the psychological impact of the harassment on the victim. Psychological
assessments and testimonies can be pivotal in gauging the extent of emotional distress.

2. The loss in career opportunity due to the incident of sexual harassment:

Sexual harassment can significantly derail a woman's professional trajectory including promotions,
job mobility, and even continuity. This factor assesses the professional setbacks experienced by
the victim due to harassment.

3. Medical expenses incurred by the victim for physical or psychiatric treatment:
This includes direct costs that the aggrieved woman had to bear for medical treatments following
the harassment, which can be substantiated through medical bills and treatment records.

4. The financial status of the respondent:

The ability of the accused to pay the compensation is considered to ensure that the determined
amount is fair and enforceable. It prevents setting an unreasonably high or low amount in light of
the respondent’s financial capacity.

5. Feasibility of such payment in lump sum or in instalments:
The committee also considers the practicality of the payment mode, which can be critical in cases
where the compensation amount is substantial.

Conclusion

The determination of compensation under the Sexual Harassment of Women at Workplace Act,
2013, is a nuanced process that requires careful consideration of multiple factors. These factors
collectively aim to address the direct and indirect impacts of harassment. By providing for
economic reparations, the Act not only seeks to compensate the aggrieved woman but also serves
as a deterrent against the perpetrators of such acts. The principles underlying these provisions
reflect an understanding of the complex dynamics of workplace interactions and the profound
effects that harassment can have on a woman's personal and professional life. Thus, the Act not
only penalises the wrongdoer but also supports the victim in a manner that respects her dignity and
integrity in the workplace.
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9. (a) Write in brief about constitution of a juvenile justice Board and its powers, functions and
responsibilities, per The Juvenile Justice (Care and Protection of Children) Act, 2015. (10
Marks)

Constitution, Powers, Functions, and Responsibilities of the Juvenile Justice Board under
The Juvenile Justice (Care and Protection of Children) Act, 2015

The Juvenile Justice (Care and Protection of Children) Act, 2015, is a comprehensive framework
designed to provide for the care, protection, development, treatment, social reintegration, and
rehabilitation of children in conflict with law and children in need of care and protection. An
essential component of this framework is the Juvenile Justice Board (JJB), which plays a critical
role in the administration of juvenile justice in India.

Constitution of the Juvenile Justice Board

Composition

Under Section 4 of the Juvenile Justice (Care and Protection of Children) Act, 2015, every district
is required to have one or more Juvenile Justice Boards. Each board is constituted of a
Metropolitan Magistrate or a Judicial Magistrate of First Class (Principal Magistrate), and two social
workers, where at least one must be a woman. These members are appointed by the State
Government in consultation with the Chief Justice of the High Court.

Tenure

The social workers on the Juvenile Justice Board are appointed for a term of three years, and they
may be eligible for reappointment, ensuring that experienced individuals can continue to contribute
to the juvenile justice system.

Powers of the Juvenile Justice Board

Jurisdiction and Powers

The primary power of the ‘Juvenile Justice Board is its exclusive jurisdiction to deal with
proceedings concerning children in conflict with the law. This jurisdiction covers a wide range of
powers, including:

e Adjudicating and disposing of cases involving juvenile offenders.
e Ordering the release of a juvenile on bail.
e Directing juveniles to be sent to observation homes.

Dispositional Orders
The Juvenile Justice Board has the authority to pass orders for the rehabilitation of juveniles,
including their:

e Release on probation of good conduct and placement under the care of parents or
guardians.

e Commitment to special homes or institutions designated for the care, treatment, and
reformation of juveniles.

e Functions and Responsibilities of the Juvenile Justice Board
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Adjudication and Trial
The Juvenile Justice Board is tasked with the adjudication and trial of juveniles in conflict with the
law. This involves:

e Conducting inquiries in accordance with the legal procedures established by the Act.
e Ensuring that trials are completed expeditiously, ideally within a period of four months from
the date of first production of the juvenile before the board.

Child's Best Interest
In all proceedings, the board must ensure that the best interest of the child is the primary
consideration. This includes safeguarding the rights of the child throughout the judicial process.

Observation and Interaction

The board is empowered to interact periodically with children in observation homes or special
homes, to assess their reform and rehabilitation progress. They are also responsible for ensuring
that all legal aid and other resources are adequately provided to the child.

Review and Monitoring

The board periodically reviews the pendency and disposal of cases to ensure the speedy trial of
cases involving juveniles. They also supervise the implementation of their orders concerning the
rehabilitation and social integration of the children.

Conclusion

The Juvenile Justice Board under The Juvenile Justice (Care and Protection of Children) Act,
2015, plays a pivotal role in ensuring a child-friendly approach in the adjudication and disposition of
matters pertaining to children in conflict with law. The board's constitution is designed to include
legal and social perspectives, thereby providing a balanced and rehabilitative approach to juvenile
justice. The powers, functions, and responsibilities assigned to the board emphasise rehabilitation
over punishment, reflecting a progressive shift towards a more empathetic juvenile justice system
that aims to integrate children into society as productive members.

(b) What are the grounds for grant or refusal of bail under the Juvenile Justice (Care and
Protection of Children ) Act, 2015?

Grounds for Grant or Refusal of Bail under the Juvenile Justice (Care and Protection of
Children) Act, 2015

The Juvenile Justice (Care and Protection of Children) Act, 2015 (JJ Act, 2015) is a
comprehensive legislation aimed at providing for the care, protection, development, treatment,
social reintegration, and rehabilitation of juvenile offenders and children in need of care and
protection. The Act also outlines specific provisions regarding the handling of juvenile offenders,
including the conditions under which bail may be granted or denied. These provisions reflect the
Act’s focus on rehabilitation over punishment, recognizing the unique status of juveniles in the legal
system.
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Legal Framework for Bail under the JJ Act, 2015

Sections Relevant to Bail

Section 10: Pertains to apprehension of juveniles in conflict with the law and their subsequent
production before the Juvenile Justice Board (JJB).

Section 12: Specifically deals with the principles to be considered in the grant or refusal of bail to
juveniles.

Key Provisions of Section 12

Section 12 of the JJ Act, 2015, provides that when any juvenile in conflict with the law is
apprehended, they must be released on bail with or without surety or placed under the supervision
of a probation officer or a fit facility. However, the release can be refused if there are reasonable
grounds to believe that the release is likely to bring the juvenile into association with any known
criminal or expose the juvenile to moral, physical, or psychological danger or defeat the ends of
justice.

Grounds for Granting Bail

e Presumption in Favour of Bail: The Act strongly favours the grant of bail for juveniles.
The default position is the release of the juvenile unless the exceptions mentioned are
applicable.

e Absence of Immediate Risk: If releasing the juvenile does not immediately expose them
to categorised risks or does not defeat the ends of justice, bail should be granted.

e Rehabilitative Goals: Considerations are also given to the potential benefits to the juvenile
from ongoing education, family support, and rehabilitation programs that might be more
effectively accessed outside of detention.

Grounds for Refusal of Bail

e Risk of Association with Criminals: If there is a significant risk that the release would
result in the juvenile's association with known criminals, thereby influencing them adversely,
bail may be denied.

e Exposure to Danger: If the release could expose the juvenile to physical, moral, or
psychological harm, the JJB is justified in refusing bail.

e Defeating the Ends of Justice: If releasing the juvenile is likely to obstruct the course of
justice or the juvenile is involved in a heinous offence and there is substantial risk of
reoffending, bail can be refused. For instance, if the juvenile may tamper with evidence or
influence witnesses.

o Severity of the Offence: In cases involving heinous offences, the nature and gravity of the
offence, along with the juvenile’s role in it, are crucial factors in deciding whether to grant
bail.

Judicial Interpretations

Courts in India have repeatedly emphasised the rehabilitative purpose of the juvenile justice
system and the necessity to handle juvenile cases with a focus on reformation and reintegration
into society. The judiciary has upheld that the approach in juvenile cases should be distinctively
benign and protective, ensuring that the legal responses promote their development rather than
merely penalise them.
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Conclusion

The provisions under the JJ Act, 2015, for the grant or refusal of bail to juveniles reflect a critical
balance between ensuring public safety and fostering the rehabilitation and reintegration of
juveniles. The Act mandates that juveniles be treated differently from adults, with a greater
emphasis on rehabilitation and welfare. The decision to grant or refuse bail is contingent upon
several factors that weigh the potential benefits and risks associated with releasing the juvenile
back into the community, emphasising a tailored approach to each individual case based on its
specific circumstances and the best interests of the juvenile.

10. (a) Section 139 of the Negotiable instrument Act, 1881 provide for "presumption in favour of
holder Elaborate it.

Understanding Section 139 of the Negotiable Instruments Act, 1881: Presumption in Favour
of Holder

Section 139 of the Negotiable Instruments Act, 1881, is a crucial provision that plays a significant
role in the commercial and legal transactions involving negotiable instruments such as cheques.
This section deals with the presumption of consideration, which is a fundamental aspect of
ensuring trust and efficiency in the economic activities involving negotiable instruments.

Legal Provision and Its Implications

Text of the Section

Section 139 of the Negotiable Instruments Act states: "It shall be presumed, unless the contrary is
proved, that the holder of a cheque received the cheque of the nature referred to in section 138 for
the discharge, in whole or in part, of any debt or other liability."

Interpretation and Application

This provision essentially implies that when a person holds a cheque, there is a legal presumption
that the cheque was obtained for a valid and lawful reason related to the discharge of a debt or
liability. This presumption is not absolute and can be rebutted by proving the contrary. However, the
initial legal burden is on the person who contests this presumption to show that the cheque was not
received for a lawful debt.

Rationale Behind the Presumption

Facilitation of Commerce

The rationale for this presumption is rooted in the principle of facilitating smooth commercial
transactions. Cheques, being important instruments of commerce, must be presumed to be issued
for a legitimate purpose to foster trust between parties. Without such a presumption, every
transaction involving a cheque could potentially become a subject of litigation to prove the basis of
its issuance, which would impede the efficiency of business operations.

Legal Burden of Proof

This presumption places the burden of proof on the defendant in a case where the dishonour of a
cheque is challenged. The defendant must prove that the cheque was not issued for a legally
enforceable debt or liability. This is a significant aspect because it protects the rights of the holder
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and ensures that the issuer cannot deny liability merely by disputing the existence of a debt without
substantial proof.

Case Law lllustration

Important Judicial Interpretations

Several landmark judgments have elucidated the application of Section 139. For instance, in the
case of Rangappa vs. Sri Mohan (2010), the Supreme Court held that once the execution of
cheque is admitted, Section 139 of the Act mandates a presumption that the cheque was for the
discharge of any debt or liability. The onus shifts to the drawer of the cheque to prove otherwise.

In another case, Basalingappa vs. Mudibassappa (2019), the Supreme Court further reinforced
that the presumption under Section 139 is a rebuttable one and the standard of proof for rebutting
it is that of preponderance of probabilities, not proof beyond reasonable doubt.

Conclusion

Section 139 of the Negotiable Instruments Act, 1881, serves as a testament to the legislative intent
of promoting faith in the efficacy of banking operations and the credibility of negotiable instruments
in commerce. By presuming that every holder of a cheque holds it for the discharge of a debt or
liability, unless proven otherwise, the law not only protects the holder but also ensures that
negotiable instruments are used in good faith and for legitimate purposes. This presumption is
integral to maintaining the sanctity of cheque-based transactions, thereby aiding in the smooth
functioning of commercial activities across the nation.

(b) “Defence which may not. be allowed in any prosecution under Section 138 of the Negotiable
Instrument Act, 1881. write short note on it. (5 Marks)

Introduction to Section 138 of the Negotiable Instruments Act, 1881

Section 138 of the Negotiable Instruments Act, 1881, addresses the dishonour of cheques for
insufficiency of funds in the account or if it exceeds the amount arranged to be paid from that
account. This provision is pivotal in ensuring reliability and trust in financial transactions involving
cheques. The section not only criminalises the act of cheque dishonour under specified
circumstances but also outlines specific defences that cannot be used by the accused in these
cases. Understanding these defences is crucial for both the legal and business communities to
handle cheque dishonour disputes effectively.

Defences Not Allowed under Section 138

1. Insufficient Funds as an Excuse

Under Section 138, one of the primary defences that the drawer of a cheque cannot claim is the
insufficiency of funds or the account being closed at the time of presentation. The legislation
specifically criminalises issuing a cheque without sufficient funds, or if the cheque amount exceeds
the funds agreed to be paid from the account. Therefore, any claim that the drawer was unaware of
the insufficient funds or that the closure of the account was inadvertent is not acceptable as a
defence.

2. Stopping Payment
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Another defence that is typically not admissible under Section 138 is stopping payment of the
cheque. If the drawer has instructed the bank to stop payment after issuing a cheque, this action is
viewed as intent to default. The courts have consistently held that stopping payment can be
considered an act of dishonesty unless it is done due to a dispute about the delivery of goods or
services for which the cheque was issued as payment.

3. Mistake or Misunderstanding

Claims based on mistakes or misunderstandings regarding the amount of the cheque or the terms
of the underlying agreement are also not valid defences under Section 138. The law expects that
the issuer of the cheque exercises due diligence and ensures clarity in financial commitments
made via cheques.

4. Dispute Over Transaction Validity

The drawer cannot defend himself by merely stating that there was a dispute over the validity of
the transaction for which the cheque was issued. The mere existence of a dispute does not
invalidate the liability unless the dispute directly affects the legality of the underlying debt.

5. Cheque Issued as a Gift or Donation

If a cheque is issued as a gift, donation, or any other obligation without a legally enforceable debt,
and it gets dishonoured, the drawer might attempt to use this as a defence. However, such a
defence is typically not valid under Section 138, which is primarily concerned with cheques issued
for discharge of a legally enforceable debt or other liability.
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Legal Implications and Enforcement

The approach taken in Section 138 of the Negotiable Instruments Act is stringent and serves as a
deterrent against the misuse of cheques. It ensures that the parties involved in transactions
maintain fiscal discipline. The court's strict interpretation of these non-admissible defences
reinforces the seriousness of cheque dishonour cases and emphasises the legal obligation of the
drawer to honour such financial instruments.
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Conclusion

The prohibitions on certain defences under Section 138 of the Negotiable Instruments Act, 1881,
highlight the rigorous legal framework designed to uphold the integrity and reliability of
cheque-based transactions. By understanding what defences are not allowed, individuals and
businesses can better navigate the complexities of financial transactions and avoid legal pitfalls
associated with the dishonour of cheques. This contributes significantly to the smoother functioning
of commerce and the reduction of fraud in financial dealings.
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(c) Can a Company commit an offence under Section 138 of the Negotiable Instrument Act~ 188 I.
If yes: then against whom prosecution can be initiated? (5 Marks)

Introduction

Section 138 of the Negotiable Instruments Act, 1881, addresses the offence related to dishonor of
cheques for insufficiency of funds in the account or when it exceeds the amount arranged to be
paid from that account. This provision is critical in ensuring financial responsibility and trust in
commercial transactions. An intriguing aspect of law under this section is its applicability to
companies, which are non-natural persons, and how the law ascribes criminal liability to such
entities.

Applicability to Companies

Corporate Liability in Cheque Bouncing

Yes, a company can indeed commit an offence under Section 138 of the Negotiable Instruments
Act, 1881. The legal framework provides that not only natural persons but also artificial juridical
persons like companies can be held liable for the dishonour of cheques. This is based on the
principle that a company acts through its directors and other authorised representatives.

Legal Provisions

The provision explicitly acknowledges that a company can be held liable for the dishonour of
cheques. According to the Act, when the offender is a company, the responsibility for the conduct
and actions of the business falls on those who are in charge of its operations.

Prosecution Against Individuals in a Company

Role of the "Person in Charge™

Under Section 141 of the Negotiable Instruments Act, 1881, if the person committing an offence
under Section 138 is a company, every person who, at the time the offence was committed, was in
charge of, and was responsible to, the company for the conduct of the business of the company, as
well as the company, shall be deemed to be guilty of the offence. This provision ensures that while
the company as a legal entity can be prosecuted, the individuals responsible for the company's
actions are also held accountable.

Specifics of Liability

Primary Responsibility: The individuals directly responsible for the daily management and
decision-making of the company can be prosecuted. This usually includes directors, managers, or
secretaries of the company.

Active Involvement: To initiate prosecution against these individuals, it must be proven that the
offence was committed with their knowledge or that they had neglected their duties which led to the
offence.

Exceptions: If a person proves that the offence was committed without his/her knowledge or that
he/she had exercised all due diligence to prevent the commission of such an offence, they can be
absolved from liability.
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Conclusion

In summary, not only can a company commit an offence under Section 138 of the Negotiable
Instruments Act, but the prosecution can also be initiated against the company as a legal entity and
individuals who were at the helm of its operations at the time the offence was committed. This dual
focus—on the company and the responsible individuals—underscores the law's intent to enforce
corporate accountability and ensure due diligence in financial transactions involving negotiable
instruments like cheques. This approach helps maintain trust and integrity in commercial dealings,
which is foundational to economic transactions in a market-driven economy.

11. The marriage between the parties took place in the year 1999. Two children were born from the
marriage. The wife alleged cruelty and demands of dowry by the husband and his parents. In order
to save their matrimonial relationship~ the parties shifted from the house owned by the brother of
the husband, where the parties were residing immediately after their marriage to a rental
accommodation.

Despite moving to the rented accommodation where the parties stayed separately from husband's
family, the alleged mistreatment of the wife continued. *

The wife claimed that her husband deliberately removed them from their matrimonial home, i.e.,
the house of husband's brother. The husband filed divorce petition in 2014.

The wife, in response filed an application under section 17 and 19 read with Section 26 of the
Protection of Women from Domestic Violence Act, 2005, claiming a right of residence in the
property of husband 's brother.

Can the wife claim "Right to Residence in the property of husband's brother? Decide keeping in
view the above legal provision. (20 Marks )

Introduction

The question presents a scenario involving domestic violence and the application of the Protection
of Women from Domestic Violence Act, 2005 (hereafter referred to as the DV Act) in the context of
matrimonial residence rights. The specific legal issue revolves around whether a wife can claim the
right to residence in a property owned by her husband's brother under the DV Act.

Legal Framework of the DV Act

The DV Act was enacted to provide protection to women from physical, emotional, economic, and
sexual abuse in domestic settings. The Act encompasses a broad range of reliefs including
protection orders, residence orders, monetary relief, custody orders, and compensation orders.

Sections Relevant to the Case:

e Section 17 provides the aggrieved person the right to reside in the shared household,
whether or not she has any title or rights in the household.

e Section 19 empowers the court to pass a residence order that restrains the respondents
from dispossessing or disturbing the possession of the aggrieved person from the shared
household.

e Section 26 allows the provisions of the DV Act to be applied in conjunction with
proceedings under other legal provisions related to matrimonial relief, custody, etc.
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Analysis of the Legal Issue

Definition of "Shared Household"

The crux of the issue lies in the definition of "shared household". According to Section 2(s) of the
DV Act, a "shared household" is defined as a household where the person aggrieved lives or at
any stage has lived in a domestic relationship either singly or along with the respondent.

Application to the Present Case

Ownership of the Property: The property in question is owned by the husband's brother, not the
husband himself. The Act does not explicitly restrict the right to residence to properties owned by
the husband but covers any household that can be termed as a "shared household".

Residence History: The wife resided in this house post-marriage, which makes it a "shared
household" under the DV Act as long as she lived there with her husband in a domestic
relationship.

Judicial Interpretations

The interpretation of "shared household" has seen various judicial considerations. In the landmark
judgement of S.R. Batra v. Taruna Batra (2007), the Supreme Court held that the property
belonging to the mother-in-law or father-in-law where the son and daughter-in-law lived, cannot be
considered a "shared household" under Section 17 of the DV Act unless it is shown that the son
had a legal or equitable interest in the property.

However, this interpretation has been critiqued and considered restrictive. Further, subsequent
judgments have expanded on this understanding to encompass broader interpretations where the
factual circumstances warrant the inclusion of a property as a shared household even if not directly
owned by the husband.

Conclusion and Decision

Considering the broader purpose of the DV Act to protect women from domestic violence and
ensure their safety, it is pertinent that a flexible interpretation of "shared household" be adopted. In
the given scenario, if it is established that the wife was subjected to domestic violence while
residing in the property owned by the husband’s brother and that her living there was integral to
her matrimonial relationship, then under the DV Act, she may claim a right of residence.

However, this right is contingent on proving that her residence in the house constitutes a "shared
household" as intended by the Act. The ownership of the property by the brother does complicate
matters, but does not outright deny the application of Section 17 and 19 of the DV Act if the facts
substantiate that the wife's residence at the property was in connection with her domestic
relationship.

Recommendation

It is advisable for the wife to provide evidence regarding the nature of her stay at the property, the
extent of domestic relationship conducted at this property, and any instances of violence she faced
while residing there. The court will also need to consider the nature of the husband's right over the
property, if any, and whether the brother's ownership impacts the wife’s claim under the
circumstances described by the DV Act.
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12. (a) Chapter Xl of the Negotiable Instruments Act, 1881 has laid down 'Special Rules of
Evidence' . Section 118 of this Act deal with "Presumptions as to negotiable instruments".Elaborate
this provision. (10 Marks)

Introduction to Section 118 of the Negotiable Instruments Act, 1881

Section 118 of the Negotiable Instruments Act, 1881, provides for certain presumptions regarding
negotiable instruments like promissory notes, bills of exchange, and cheques. These presumptions
are pivotal because they establish initial burdens of proof that the party against whom the
instrument is enforced must rebut. This section is part of Chapter Xlll of the Act, which deals with
"Special Rules of Evidence." This legislative framework is instrumental in facilitating smoother and
more expedient transactions involving negotiable instruments by simplifying the process of proving
certain essential aspects.

Key Presumptions Under Section 118

The statute articulates several foundational presumptions, which the courts must initially adopt in
disputes involving negotiable instruments unless contrary evidence is convincingly presented.
These include:

Consideration: It is presumed that every negotiable instrument was issued for a valid
consideration. In legal terms, this means that the person who signed the instrument did so in
exchange for something of value, which is an essential element for the enforceability of such
documents.

Date: The presumption that a negotiable instrument bears the date on which it was actually made.
This is significant in determining the maturity of the instrument and other time-related aspects such

as limitation.

Time of Acceptance: For bills of exchange, there is a presumption that they were accepted within
a reasonable time after their date and before their maturity.

Time of Transfer: The presumption is that the transfer of the instrument occurred before its
maturity. This is critical for determining the rights and liabilities of the parties involved.

Order of Endorsements: It is presumed that the endorsements appearing on the instrument were
made in the order in which they appear.

Stamp: The instrument is presumed to be properly stamped, which is necessary for its legality and
enforceability.

Holder in Due Course: There is a presumption that the holder of the instrument is a holder in due
course; that is, the holder has taken the instrument under certain conditions that include good faith,

without knowledge of any defect in the title of the person who endorsed it to him.

Legal Implications and Rebuttal
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The presumptions under Section 118 of the Negotiable Instruments Act are rebuttable. This means
that they hold unless and until contrary evidence is presented that is sufficient to undermine these
presumptions. The burden of proof initially lies on the party challenging the validity or authenticity
of the instrument. They must provide substantial evidence to counter the presumptions if they are
to succeed in their challenge.

Conclusion and Significance in Legal Proceedings

The presumptions under Section 118 of the Negotiable Instruments Act, 1881, play a critical role in
legal proceedings involving such instruments. They not only simplify the litigation process by
establishing basic facts without the need for initial proof but also shift the burden of proof to the
party challenging the legitimacy or terms of the instrument. In practice, these presumptions
facilitate the efficient and effective enforcement of rights under negotiable instruments, which are
crucial for the fluidity of commerce and business transactions.

Overall, Section 118 exemplifies the balance between the necessity of protecting rights of the
holder in due course and ensuring that justice is served by allowing these presumptions to be
rebutted by credible evidence. This legal framework underscores the underlying principle of
fairness and reliability in transactions involving negotiable instruments, which is vital for the trust
and reliance such instruments demand in commercial dealings.

(b) Section 20 of the Protection of Women from Domestic Violence Act, 2005 provide for "Monetary
Reliefs". Write in brief about such monetary reliefs. (10 Marks)

Introduction to Section 20 of the Protection of Women from Domestic Violence Act, 2005
Section 20 of the Protection of Women from Domestic Violence Act, 2005 (the Act) addresses the
provision of monetary reliefs to a victim of domestic violence. This provision is crucial as it seeks to
ensure that victims can maintain a reasonable standard of living and are not economically
disadvantaged by the abuse.

Legal Framework of Section 20

Under Section 20 of the Act, the Magistrate is empowered to direct the respondent to pay
monetary relief to meet the expenses incurred and losses suffered by the aggrieved person and
any child of the aggrieved person as a result of domestic violence. This section specifically
provides for the aggrieved person's financial needs to ensure that she can live in a domestic
violence-free environment.

Components of Monetary Relief

1. Expenses Incurred by the Victim

The Act allows for the reimbursement of expenses incurred by the victim due to domestic violence.
This includes medical expenses, loss of earnings, damage to property, and other costs directly
related to the incidents of domestic violence.

2. Loss Suffered
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Monetary relief also covers the loss of earnings, potential earnings, and other financial losses that
have been directly caused by acts of domestic violence. This ensures that the economic impact on
the victim is mitigated to some extent.

3. Child Maintenance

Apart from direct financial support to the victim, the Act also emphasises the welfare of the children
involved. The respondent can be directed to pay maintenance for the children, which includes the
provision for the child's education, basic needs, and medical expenses.

4. Compensation for Emotional Distress

The monetary relief can also include compensation for mental and emotional distress caused by
domestic violence. This acknowledges that not all damages are physical or financial but that
emotional and psychological harm also warrants compensation.

Conditions for Granting Monetary Relief

The Magistrate, while deciding on the amount of monetary relief, must take into account the
standard of living to which the aggrieved person is accustomed. The nature of the relief granted is
meant to be adequate, fair, and reasonable. Importantly, the ability of the respondent to make such
payments is also considered, ensuring that the relief ordered is within the financial capacity of the
respondent.

Enforcement of Monetary Relief

Section 20(6) specifies that the monetary relief granted under this section shall be adequate, fair,
and reasonable and consistent with the standard of living to which the aggrieved person is
accustomed. The order for monetary relief can be executed in the manner provided for the
execution of orders in civil court.

Legal Precedents
Several case laws have interpreted and applied Section 20 in various contexts. In cases like Shalu
Ojha v. Prashant Ojha, the courts have reiterated the importance of ensuring that monetary relief
orders are realistic and enforceable. Courts have emphasised the need to consider the
respondent's financial capacity and the actual needs of the victim, balancing these factors to arrive
at a fair judgement.

Conclusion

Section 20 of the Protection of Women from Domestic Violence Act, 2005, plays a pivotal role in
addressing the economic abuse that often accompanies physical and emotional abuse in domestic
settings. By providing for monetary reliefs, the law aims to mitigate the financial impact of domestic
violence on victims, ensuring that they and their children can lead a stable life post-separation from
the abuser. This provision underscores the holistic approach of the law towards addressing
domestic violence, recognizing the multifaceted nature of abuse and its repercussions.
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