De Facto IAS

Doctrine of Musha

The Doctrine of Musha, deeply rooted in
Muslim law, navigates the complexities of
property ownership and the legalities of
gifting such properties. While often intricate,
the principles surrounding Musha reveal a
nuanced legal framework adapted to both
indivisible and divisible properties.

Gifting

Practice
In scenarios where property cannot be
physically partitioned, such as a staircase or
the banks of a tank, the gift of an undivided
share remains entirely valid. For example, a
ruling in Ala Baksh v. Mahabat Ali (AIR
1935 Cal. 739) affirmed the legality of gifting
undivided shares in such indivisible
properties, underscoring the permissibility
and recognition of Musha in these contexts.

Indivisible Property: Musha in

An illustrative case is when “A” gifts her share
in land to “B”. Although initially irregular due
to the property's divisibility, the qift is
legitimised once the land is partitioned and
"B" takes possession of his designated
portion.

Exceptions to the Rule

Gifts Among Co-heirs: A gift made by one
co-heir to another is generally valid. For
instance, a mother inheriting property along
with her son and daughter can validly gift her
share to either or both of her children.

Gifts in Zemindari or Taluka: In cases where
shares in zemindari or taluka are distinct and
recognized separately, such as in
government records, gifts of these shares do
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The Complexities of Divisible Property
Conversely, the gifting of undivided shares in
property that is capable of division introduces
greater complexity. Traditionally, such gifts
are deemed irregular (fasid) but are not
outright void. They can be regularised
post-gift through the physical division of the
property and the subsequent delivery of the
specific share to the donee.

not constitute typical musha. This was upheld
in cases like Jafar Ali Khan v. Nasimannessa
Bibi (AIR 1937 Cal. 500).

Gifts in Large Commercial Towns: Gifts of
shares in freehold properties in major
commercial towns, such as a house in
Rangoon, are validated by the urban context
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which  supports more fluid property
transactions.

Gifts of Shares in Land Companies: The
Doctrine of Musha does not generally apply
to these shares, facilitating smoother
transactions in the corporate sphere.
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Judicial Recognition of Modern Needs

The Doctrine of Musha, while integral to
Islamic law concerning property rights and
ownership, has faced scrutiny over its
applicability and relevance in a fast-evolving
modern society.

A landmark in this evolving judicial
perspective was the case of Sheikh
Muhammad Mumtaz Ahmed v. Zabaida
Jan, adjudicated in 1889 by the Privy
Council. In this case, the Privy Council
critically assessed the traditional application
of the Doctrine of Musha, highlighting its
potential constraints on the fluidity and
functionality of property transactions in a
progressive society. The judgement explicitly
noted that the doctrine, which traditionally
invalidates gifts of undivided shares unless
certain conditions are met, could be
excessively restrictive.
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